Questions Regarding the “Act Relative to Economic Development and Reorganization”
August 16, 2010
Commissions are grappling with questions regarding how best to respond to the new law, An Act Relevant to Economic Development Reorganization.  They are looking for guidance regarding the need to establish procedures, and if so what type, in response to passage of Section 173 of the Act.  Some Commissions already have requests or demands for automatic extensions on their agendas. Following is a list of questions posed by MACC members for DEP’s consideration.  
1. Are Commissions to understand that the new law applies to permits “alive” or “active” during the tolling period, in addition to permits “issued” during the tolling period?  Should permits which had been extended into the tolling period (including those which were on their last possible extension period) be considered alive or active and therefore eligible for the two year extension? 
2. If the above is true, does the Act apply to permits—OOCs, ORADs and DOAs--that expired during the tolling period?    For example, if a permit expired on June 30, 2009, is that permit now automatically “revived” until June 30, 2011?  
3. May a Commission assume that the Act does not apply to permits that expired during the tolling period under which the work was completed and a COC issued?  Does the Act breath new life into a properly closed permit, or only permits where the permit expired prior to the work being completed?  
4. Are Commissions required to formally acknowledge automatic permit extensions?  

5. Should Commissions issue a permit to all permit holders, or should permit holders wishing an extension request one?  

6. Should automatic permit extensions for OOCs be recorded at the Registry of Deeds, just as regular extensions to OOCs now do under the WPA?

7. What about OOCs for projects that require a Water Quality Certification, which is a federal permit?  Will WQ Certs be incorporated in the automatic extension?
8. If municipalities are allowed to revoke or modify a specific permit or approval, may Commissions infer that permit holders should apply for extensions and allow for Commissions to respond as they now do under the WPA?  For example, a permit holder can request an Extension to a permit about to expire, or for an Amended OOC for minimal changes tothe plan.  The Commission is not required to issue either an Extension to an OOC or an Amended OOC.  Under the new Act, may a Commission issue an extension only for originally permitted work that is not yet completed?  May it revoke a request for changes to the originally permitted project that a Commission would find goes beyond what is allowed under the Amended OOC review procedures?
9. Under the Act, is a Commission now required to extend a permit that expired during the tolling period, AFTER having denied a request for an extension for the same permit during the tolling period?   May it deny the new automatic extension for the same reasons it denied the original extension? Alternatively, may the Commission condition the new, automatic extension to correct the problems contained in the expired permit? (This question is currently being considered in a South Shore town.)
