July 26, 2010
Chairman, Fisheries and Wildlife Board

c/o Wayne MacCallum

MassWildlife

1 Rabbit Hill Road

Westborough, MA  01581

RE: 
Comments on Proposed Changes to Massachusetts Endangered Species Act (MESA) Regulations
Dear Mr. MacCallum:
On behalf of the Massachusetts Association of Conservation Commissions (MACC), thank you for the opportunity to provide input on recently proposed changes to the MESA regulations cited above.  MACC is well-known to the Department of Fisheries and Wildlife as a strong advocate for Conservation Commissions and wetlands and related habitat across the across the Commonwealth.  As such, we believe the continued rigorous application and vitality of the MESA regulations is critical to our mission, that of our member commissions and to the protection of the Massachusetts environment. We view the recent efforts to modify the MESA regulations which focus on enhanced public input and transparency, greater flexibility and efficiency in the Department’s efforts to implement appropriate protections for vulnerable species protection, and development of a more comprehensive state-wide approach towards species and related habitat protection, as positive steps in maintaining that vitality.  We commend you on your reasonable efforts to modify and clarify the MESA regulations in response to recent heightened public scrutiny and concern.
Although we are generally comfortable with the majority of the MESA regulations changes proposed, there are several areas of concern which we believe are suitable for further consideration and/or modification prior to issuance of final regulations.  Our comments discussing these proposed changes and concerns are provided below. 
Effect of Former EIR Findings on MESA Review Following Priority Habitat Listing Pursuant to 321 CMR 10.13 as proposed, an old EIR or a MEPA finding that no EIR was required can exempt a project from current MESA review even if the site has currently been mapped a Priority Habitat.  This raises the possibility that long-term and large scale projects for which an EIR was completed or reviewed many years ago may continue to enjoy the exemption for unreasonably long periods of time notwithstanding more current and accurate data on species-at-risk.  Currently, it is not clear how many such projects may be affected throughout the Commonwealth and therefore difficult to determine the far the implications of this policy may extend.  We think it would be prudent for the Department to further evaluate the long-term implications of this policy or, preferably, impose some reasonable limits on the amount of time that a particular project could enjoy the exemption from MESA review.  We believe establishing this exemption period of no more than 3 years would be more than reasonable, similar to the MEPA requirement that a Notice of Project Change be provided for time lapses (301 CMR 11.10 (2)).   
We also note that elsewhere in the regulations, e.g., 10.13(2)(d)2,  there are provisions for the Department to exert jurisdiction over exempted/grandfathered projects based on new information on threatened or endangered species and/or “special circumstances.”.  We invite the Department to consider whether greater clarity of these revisitation provisions would be worthwhile given the number of exemptions which are now proposed in the revised regulations.  
Lack of Appropriate Allowances For Public Input in Development of Conservation and Management Plans
MACC, and several of its sister environmental organizations in the Commonwealth, continues to be concerned with the lack of opportunities for meaningful public input and review of Conservation and Management (C&M) Plans in general.  Currently, there is no opportunity for such comment, making C&M Plans uniquely non-reviewable when compared with all other Massachusetts environmental permits.  Although MACC recognizes that allowances for public review of all C&M permits may run counter the Department’s efforts to streamline application of the MESA regulations, and do not suggest that all such permits warrant close public scrutiny, the general absence of a review mechanism weakens the program and could be counterproductive in the Department’s effort to stream line review and approvals.  We suggest that the Department re-consider its current and proposed practice and develop a suitable mechanism for meaningful yet efficient public review and participation in the process (e.g., review thresholds, time-based comprehensive reporting of all permits issued, limited scopes of allowable review and input, etc.).
Along the same lines we also invite the Department to reconsider proposed regulatory provisions which insulate development of municipal-wide Conservation and Management Plans.  Whereas the concept of allowing NHESP to work shoulder to shoulder with municipalities developing suitable plans in areas where habitat may abound is commendable, there is no compelling reason to exclude the public from the process.  We recommend that the Department include provisions requiring public input into municipal-based rare species conservation plans..
ORAD-based exemptions to MESA Regulations
MACC strongly opposes the receipt of an ORAD as an allowable means of excluding a Project or Activity from MESA review.  An ORAD is a tool used to delineate wetland resource areas, not a tool to evaluate the wetland's ability to contribute to the interests of the Act (i.e. it locates the extent of the resource areas and defines the resource areas) or to overcome the presumptions or address interests. There is nothing in the ORAD process which directly addresses or provides information on threatened or endangered species.  Furthermore, the new regulations seem to suggest even if the ORAD were to function as a “wake-up” call to those interested in reporting a rare species sighting, the report would be without effect because it will be precluded from consideration under the ORAD-based review process. 
On the other hand, the fact that the new regulations also require that the ORAD-based exemption must be followed by an Order of Conditions or other of certain permit actions within certain time limits suggests that in effect that ORAD provides no such exemption.  At this point, therefore, we are somewhat confused as to the basis of the proposed ORAD exemption and wonder why it has been included in the proposed regulation.  We ask the Department to reconsider the basis of this proposed condition and either provide greater clarity as to its applicability or delete it from the final regulation as superfluous.  At the same time we ask the Department to consider the full implications of allowing the proponent to maintain the MESA exemption if it obtains an Order or Superseding Order of Conditions 6 months after publication of the Subsequent Priority Habitat map delineating the project site as Priority Habitat,” (see 10.13 (2)(b)2))  This provision appears to invite the possibility of broad avoidance of the requirements of the MESA regulations.  Further review and analysis would, we think, be warranted.
In addition, we have the following comments on particular sections of the regulations:
10.12 (4) – where the state reserves the right not to delineate an area as Priority Habitat for Endangered or Threatened Species under “exceptional circumstances,” greater definition is needed as to what would constitute such exceptional circumstances.

10.12.(6)(a) 3. – the Department should carefully consider the implications of dismissing “old” data and take into account the fact that the absence of new data may be due to other factors, including the possibility that parties may not report repeat sightings where there is knowledge that an area is already appropriately mapped.
10.12 (6)(b) – MACC suggests than the final word in the paragraph be changed from “delineated” to “modified” to ensure the information is provided to the public for any proposed changes to the current Priority Habitat delineation.

10.13 (1)(a) 2, see also 10.13 (2)(d)(1) – in these sections, the regulation uses an awkward “double negative" phrasing such that “only that portion of the Project …. is not required to be reviewed.”  We recommend rephrasing of the limitation to make it more understandable.  In that same section MACC notes that a period of 30 days is allowed after receipt of new data to determine whether it “meets the criteria for delineation of a Priority Habitat” and to inform the record owner accordingly.  MACC is concerned that this 30-day period may not be enough time to carry out both these functions and suggests that it be extended out to at least 45 days with a 60-day period preferable. 
10.13 – several places in this section of the regulations state that the determination of habitat shall remain valid for a period of five years.  However, NHESP proposes to update its database on a four year cycle.  The reason behind the disparity is not clear and MACC suggests that a uniform time period be established.
10.13 (2) – the regulations invite controversy as to the determination of when a project or activity is “proposed” for purposes of establishing when they could be considered to be in Priority Habitat.  We suggest for clarity that following the word “proposed” in the first line of the second paragraph of this referenced section the following phrase be inserted “by evidence of a local, state, or federal permit application or application for state or federal funding.”

10.14 (3) – the regulations have expanded exemptions to the regulations and now allow additions up to 50% of the footprint of the existing structure.  This is an increase of 150% above current limits.  This increase appears excessive and should be reconsidered.
10.18 (5)(a)(4) – it is unclear as to what “plan” the regulation is referring to here.  Also, MACC questions if whether the plan, once clarified, should also indicate the total area of the habitat impact.
10.18 (5)(a)(5) -  MACC questions whether the first line of this section should impose a limit of one Project or Activity to the “site” or, rather, whether that limitation should be applied to the “affected property.”

In addition, we offer the following suggestions regarding wording, typographical error, etc.

10.02 (a) 4. – as a defined term, terms should be capitalized to read “Land Devoted To Forest Purposes.” 

10.14 (17) - insert “charged”, not charges, in last line of section.
Once again, we thank you or the opportunity to comment upon these regulations and believe the Department has done a fine job in addressing the difficult regulatory task.  If you have any questions or concerns, or wish to discuss any of our comments at greater length, please contact me so that I may arrange for MACC’s regulatory review and management team to respond to your request.
Very truly yours,

Michèle A. Girard

Acting Executive Director
