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Introduction

The Executive Office of Energy and Environmental Affairs (EEA) has requested public input on potential new regulatory models, EEA reorganization and public-private partnerships.  This request comes in the context of serious state budget deficits, with recent cuts in EEA’s budget that may be followed by additional and substantial cuts in FY11.  

The Massachusetts Association of Conservation Commissions (MACC) offers the following comments within that context, focusing on aspects of EEA programs that are most directly relevant to its constituency of Conservation Commissions in the 351 cities and towns across the Commonwealth.  

MACC offers the following general considerations and recommendations. 

· Environmental protection is important to the economic health of Massachusetts as well as its citizens’ health, welfare, and quality of life.  

· MACC believes that it is not unreasonable that 1% of the state’s general operating budget be dedicated to environmental protection. Presently only 0.7% is so dedicated.  

· Regulatory programs should typically be self-sustaining through reasonable permit fees, and environmental enforcement should be strong enough to deter individual violators from causing harm to resources that support everyone.  

· We recommend that, to the extent existing environmental programs are working well, those programs should be maintained.  

The following comments are offered on the three categories identified by EEA.

New Regulatory Models

The Massachusetts Wetlands Protection Act has been a cornerstone of state environmental law for more than 45 years, and maintaining an efficient, consistent and effective program should be a high priority. 

There are essentially three options for administering a state wetlands protection act: 

1) Regulations administered solely by a state agency, 2) regulations administered solely by local government (i.e., Conservation Commissions) and 3) a hybrid of the two other options.  While far from perfect, the hybrid approach that is the current Wetlands Protection Act (WPA) is better than either of the other options.  Given that EEA may downsize its mission, we now believe that local administration is an option that is being considered.  Thus, our comments are addressed at the possibility that some within DEP/EEA are considering a WPA administered solely at the local level.

1. The WPA provides a relatively efficient model for regulatory wetlands protection. The current system of wetlands permitting takes advantage of the work of thousands of dedicated volunteers who process some 8,000 permits to year. These permits have a low rate of appeal. The existing model is effective in that it utilizes local knowledge in the review of projects, with DEP providing some degree of consistency across the state through policy, guidance and oversight. The present ConCom/DEP partnership (predicated on both a legal structure and legal relationship) is necessary for incorporating scientific advances, best practices, legal changes, and standard permit features that are uniform, quick, effective and applied uniformly statewide.
· Reliance on local Conservation Commissions greatly reduces the amount of DEP funding that would otherwise be needed to implement a comparable state-run regulatory program. 

· DEP’s role in promulgating regulations, providing guidance to Commissions and hearing appeals helps to provide reasonably consistent application of the regulations statewide, providing a more predictable process and outcome for the regulated community.

· Coordination within DEP between WPA implementation and the §401 Water Quality Certification program reduces redundancy and promotes efficiency in the implementation of this federally mandated program (§401).

· A strong and consistently applied WPA is incorporated into the US Army COE PGP for Massachusetts, reducing redundancy with the §404 federal permitting program.

2. Despite the relative success of using a combination of Conservation Commission and DEP administration of the WPA, it would be a mistake to think that responsibility for wetlands permitting could solely be implemented at the local level. While there are many Conservation Commissions with the resources, expertise and experience to fully administer not only the WPA but local wetlands bylaws, it is important to point out that at least a third of Commissions lack expertise, experience and access to staff necessary to implement the Act without support from DEP. Further, at least two-thirds of Commissions would not be able to credibly enforce the Act, and most do not have access to resources necessary to adequately defend decisions in court.
a. Many Conservation Commissions lack the capacity to implement the WPA without support and guidance from DEP [data below is from a survey of Conservation Commissions, Planning Board members and members of Zoning Boards of Appeal from 111 towns and cities in Massachusetts conducted in 2008 by the University of Massachusetts, Amherst].

· 77% of Commissioners reported that they had consulted with DEP to assist in decisions under the WPA within the last two years; the next highest entity consulted by Commissioners was MA NHESP at 46%.

· 34% of Conservation Commissions had open seats; 12% had two or more open seats.

· 46% of Commissions reported difficulty in finding people to serve.

· 15% of Commissioners surveyed reported that they had no members with expertise or experience relevant for the technical review of projects before their Commissions; 16% of Commissioners reported that their Commission had only one member with such expertise; an additional 5% of respondents were not sure whether their Commission had such expertise (total: 36%).

· 30% of Commissions reported that they had little or no access to staff and relied on Commission members for technical review and ensuring that proposed projects meet the regulatory requirements of the WPA.

b. WPA administration solely at the local level will result in uneven protection for Massachusetts’ wetland and water resources and an inconsistent and unpredictable regulatory environment for the regulated community.

· DEP plays a crucial role in wetlands enforcement.  Without their help, communities without local bylaws have virtually no means to pursue violators who ignore notices of violation.

· Without sufficient budgets for attorney services Conservation Commissions may not be able to defend their decisions against well-financed applicants willing to take a town to court over unfavorable decisions; the simple threat of a court appeal might affect the decisions made by Commissions (20% of Planning Boards and 14% of Zoning Boards of Appeal reported that over the past two years the threat of court action affected the decisions made by their board).

· Commissions will be in a weaker position to resist political interference from municipal leaders; simply denying Commissions access to Town Counsel to defend decisions on appeal would be a significant source of political pressure.

· Commissions with a majority of political appointments may sacrifice mandated environmental protections for political or economic expediency.

· More zealous Commissions may over-apply the regulations, leaving applicants (including homeowners) with no recourse for appeal other than Superior Court.

· Inexperienced Commissions may make mistakes in the review of projects or application of regulatory performance standards, leaving applicants, abutters, and other concerned citizens with no recourse for appeal other than to Superior Court.

· Without appeals to DEP, well-funded opponents might have easy access to courts where permits for valid and proper projects would then become mired, with outcomes unpredictable. Any opposition appeals, by the way, could be filed without any basis in science or law, where now they are tested right away by DEP. It is unlikely there would be site visits by a disinterested, objective professional during any court appeal.
3. Shifting responsibility for wetlands permitting solely to the local level represents a significant unfunded mandate.

Revenue and Cost Sharing Ideas

· Regulatory programs can and generally should be revenue neutral – this is true, for example, of the NHESP, which is funded through a combination of permit fees, mitigation funds for research and grants without use of any money from the General Operating Fund.  If the Wetlands Program is not presently generating enough fee income to offset the costs of administering permits and appeals, then MACC believes fees should be increased.

· A two-tiered fee system makes sense. MACC has common ground with the development community on increased fees based on services provided. We suggest that DEP consider creating a two-tier fee system: inexpensive fees for single-family homeowners (perhaps even reduced from current levels) and increased fees for commercial and industrial users. We believe DEP should be revenue neutral, and that fees should remain within the Department.
· Stepped up enforcement should generate additional funds to pay for other aspects, e.g., restoration projects, monitoring and education (including funneling of some funds to nonprofits to increase these services).  A strong environmental regulatory and enforcement program is essential not only to protect the drinking water and air quality, but also to ensure a level playing field for responsible businesses and to grow a strong economy.
Reorganization/Consolidation of State Agencies

MACC has not engaged in an effort to identify opportunities for the reorganization or consolidation of environmental agencies and programs leading to greater efficiency or effectiveness. Although some positive opportunities may exist we are not in a position to identify any at this time. 

It is not clear what specific ideas are being considered by EEA, but some of the rumors that we have heard and proposed positions that MACC would take for each follow.

· Shift of NHESP regulatory program (MESA) to DEP

Oppose.  It is essential that administration of MESA be done by an agency with sufficient technical expertise on the natural history, habitat needs and population dynamics of the full range of species (plants, invertebrates, fish, amphibians, reptiles, birds and mammals) represented on the state list of rare and endangered species.  It would be inefficient, ineffective and irresponsible to separate the regulatory protection of rare species from land acquisition, land management and restoration efforts aimed at protecting and recovering rare species populations.
· Shift of the Service Forestry and Wood Products Marketing programs from DCR to DAR

Neutral.  This proposal would not even be seriously considered but for the negative consequences of having these programs located in an enormous and bureaucratically unresponsive agency like DCR.

· Combination of DFG with either DAR or DCR; other combinations are being considered

Oppose.  We are skeptical that any real efficiency can be achieved by combining Departments into larger agencies.  Experience with DCR indicates that such large departments tend to become unwieldy and bureaucratically unresponsive, and small, but important, programs can get “lost in the sauce.”  There may be some proposals for reorganization or consolidation at a smaller scale that are worth considering, but MACC has not conducted a critical examination of these possibilities.

Public-Private Partnerships

Again, it is unclear what EEA is considering for potential public-private partnerships.  MACC itself represents a public-private partnership, especially with regards to supporting Conservation Commissions and their role in administering the WPA.

One rumor circulating is that DEP wants to use certified professionals to reduce the number of issues that would be administered by Conservation Commissions (e.g. wetland delineation, erosion and sediment control, stormwater design). The idea here is perhaps that if a certified professional prepares a delineation or erosion and sediment control plan then it would be presumed to be adequate during regulatory review.  The model cited for this is Licensed Site Professionals who oversee the assessment and cleanup of hazardous waste sites.  MACC is skeptical of assigning important wetlands permitting and design functions to private consultants without any regulatory oversight at the state or local level.

1. MACC represents a public-private partnership that has successfully collaborated with DEP and expanded that agency’s impact in supporting Conservation Commissions in their role administering the WPA. There are both weaknesses and opportunities with this model. 

· There is a risk that responsibilities rightly belonging to state agencies will be pushed onto private entities.  For example it can be argued that, having created a Wetlands Protection Act with a significant administrative role for local Conservation Commissions, the State through its governmental agency should play a role (funding, direct delivery) in educating and supporting those boards.  While it would be appropriate to provide education and support through a private entity (like MACC), it is inappropriate to assume that that private entity should bear the full cost of providing those services.

· Recognizing that public-private partnerships are viewed as opportunities to reduce the amount of state funding involved in implementing programs, it is important to recognize that state agencies have other options for supporting these public-private partnerships.  For example, enforcement actions and resulting penalties can be used to fund education and support services for Conservation Commissions.

2. MACC views with skepticism any proposal to shift responsibility for ensuring technical compliance with WPA standards to outside professionals.  Although the Licensed Site Professional model may hold some promise for certain aspects of WPA administration, it is important to consider the ways in which hazardous site cleanup is different from the review and permitting of activities affecting wetlands and water resources.  Of particular concern is the undue influence behind development proposals.  Any effort to use licensed or certified professionals to replace independent review by Conservation Commissions would have to be carefully considered, carefully monitored and carry the potential for substantial penalties for misuse.  Given that DEP’s budgets continue to be cut and its capacity for oversight diminished we consider this a dangerous path to travel.

Final Thoughts

· Significant time and effort needs to be devoted to simplifying (neither strengthening or weakening) the regulations to yield three distinct benefits: a more manageable system for Conservation Commissions, decreased costs for DEP and a more efficient and predictable process for the regulated community.

· We are aware of the continuing frustration within EEA about how long appeals take. MACC compliments EEA on its permit and appeal streamlining initiatives and regulation changes. We particularly call out Commissioner Laurie Burt for having reduced the average superseding (SOOC) appeal time from 18 to 7 months. We note that it is likely that there is too little staff available to move permits along, and too few skilled personnel available to address appeals as quickly as the administration would like.  

· We also recommend that DEP undertake a critical analysis of the internal adjudicatory appeal review process implemented several years ago to evaluate its effectiveness and costs. 

· Last, we note that while certain actions are appropriate to recommend through the annual state budget process (e.g., increased fees with retention of the fees in the regulatory agency; and minor reorganization for greater efficiencies), other potential changes such as modifications to environmental laws or regulations need to be vetted through a different and far more focused process.

Thank you for considering MACC’s input.  MACC is ready and willing to participate in further discussions as EEA considers all possibilities and begins to formulate proposals.
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