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INTRODUCTION

Herbicide spraying on rights-of-way
(ROWs) has been a source of conflict
between municipalities and rights-of-way
operators for several years. Electric
utilities, railroad companies and public
agencies use herbicides to control
vegetation that may disrupt their facilities.
On the other hand, local officials and
citizens are concerned about the potential
effects herbicides may have on public
health, groundwater, and wetlands. In an
attempt to resolve this conflict, a new
program has been established by the state
Pesticide Board to protect public health
and the environment while centralizing
regulatory oversight at the state level.

This Guide is intended to explain the
new rights-of-way regulatory program. It is
written  primarily for local officials,
especially conservation commissioners
and board of health members, and
concerned citizens.

L
A BRIEF HISTORY

Herbicides gained popularity among
utility companies soon after World War |l
when 2,4-D and 2,4,5-T, the first synthetic
herbicides, were introduced. Before the
1940s,  utilty companies employed
seasonal work crews to cut vegetation with
axes and saws. By the mid-1950s
herbicides became the primary means of
vegetation control.  Aerial spraying on
rights-of-way in Massachusetts was last
performed in 1971.

Railroads followed a similar pattern.
Prior to World War I, vegetation on railroad
ballast areas was controlled with waste oil,
salt, controlled burns, and arsenical
compounds. Herbicides became
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predominant during the 1950s. Brush
control alongside railroad beds was
controlled manually until the early 1970s,
when herbicides became the primary
method.

Public concerns probably grew out
of the general debate over pesticide safety
that started with Rachel Carson's Silent
Spring, and the controversy over the Viet
Nam defoliant Agent Orange. During the
late 1970s, a few towns enacted
regulations to control rights-of-way (ROW)
herbicide spraying. In 1981,
Representative William Mullins of Ludiow
successfully pushed through legislation
requiring companies to notify
municipalities 21 days before applying
herbicides (referred to as the Mullins
Amendment). This legislation, which was
codified as Section 6B of the Pesticide
Control Act (G.L. ¢.132B), greatly
expanded local awareness of ROW
herbicides. Following the receipt of the first
notices in the Spring of 1982, dozens of
towns responded with bylaws, board of
health regulations, and enforcement of the
Wetlands Protection Act.

On Cape Cod, most of the towns
enacted bylaws or regulations. In
response, Commonwealth Electric
Company suspended its use of herbicides
and to date has not resumed applications.
The town of Wendell passed the most
celebrated herbicide bylaw in 1981; but
Massachusetts' Attorney General, who
must approve all bylaws, disapproved the
measure. Wendell appealed the decision
and the Supreme Judicial Court (SJC)
finally invalidated the bylaw and a
subsequent health regulation in 1985 (see

Wendell v. Attorney General, 394 Mass.

518; also refer to Massachusetts Audubon

Society, Groun r _Information Flyer
Protection). The SJC ruled against
Wendell because the town imposed

standards on pesticide use beyond those



established by the state and thereby
frustrated the state’'s sole authority to
determine the reasonableness of a specific
pesticide's use in particular circumstances.
On the other hand, the SJC found that the
state pesticide law does not explicitly forbid
all local pesticide regulation. Several
municipalities have valid pesticide bylaws
and regulations including a new version
enacted by Wendell.

Another result of the Mullins
Amendment was that conservation
commissions required railroad companies
to file Notices of Intent for herbicide
applications under the Wetlands Protection
Act (G.L., ¢.131, s.40). Some commissions
determined that herbicide applications
might alter wetlands and therefore would
require Orders of Conditions. The
railroads did not submit Notices of Intent
and instead appealed Positive
Determinations of Applicabilty to the
Department of Environmental Quality
Engineering (DEQE). An adjudicatory
decision upheld the commissions in 1986.

Railroad and utility companies
contended they could not maintain their
rights-of-way and comply with the
regulations of each municipality. They
argued that it would be impractical to file
applications in 351 municipalities, attend
hearings, and comply with community-
specific rules.

The Executive Office of
Environmental Affairs intervened in an
attempt to resolve the conflict. In October
1982, a generic environmental impact
report (GEIR) was initiated to study the
potential impacts and the need for new
regulatory programs.

The Advisory Task Force, appointed
to oversee the GEIR, recommended the
establishment of a new state regulatory
program, the development of vegetation
management plans based on the use of

integrated pest management techniques,
protection of sensitive areas from herbicide

impacts, streamlining of the regulatory
process, establishment of public
participation procedures, and risk

assessments of all ROW herbicides.

Based upon the Advisory Task
Force's recommendations, the Department
of Food and Agriculture's Pesticide Bureau
developed regulations, which  were
approved by the Pesticide Board and
became effective on July 10, 1987.
Concurrently, DEQE amended the
Wetlands Protection Act regulations to limit
conservation commission involvement to
certification of wetland boundary
delineations when rights-of-way operators
comply with the Pesticide Board
regulations.

The Pesticide Board regulations
take effect in three phases. Railroads are
subject to the regulations on January 1,
1988 and utilities and roadside managers
are subject in 1989 and 1990 respectively.
The railroads were unable to meet the
1988 deadline although some spraying
was conducted under one-time-only
emergency regulations. Consequently, the
first plans, submitted during the fall of
1988, will be valid for the 1989 season.

THE NEW STATE PROGRAM

OVERVIEW OF THE
PESTICIDE BOARD R TION

The stated purpose of the Pesticide
Board rights-of-way regulations (333 CMR
11.00) is:

... to promote the implementation of
Integrated Pest Management
techniques and to establish those
standards, requirements and
procedures necessary to minimize the



TABLE1

GENERAL REQUIREMENTS FOR ALL
ROW HERBICIDE APPLICATIONS

1. Only persons certified or licensed by the
Pesticide Bureau may apply herbicides on
ROWSs.

2. All herbicide use on ROWs must be in
accordance with approved Vegetation
Management Plans and Yearly Operational Plans.

3. Herbicide concentrate shall not be handled,
mixed or loaded within 100 feet of a sensitive
area.

4. Sensitive area boundaries must be marked in the
field unless they are readily identifiable.

5. Foliar herbicide applications shall not be made to
vegetation greater than 12 feet in height except
for side trimming.

6. Herbicide applications are prohibited when wind
may cause drift.

7. Aerial applications are prohibited.

TO RECEIVE THE
ENVIRONMENTAL MONITOR
WRITE TO:

MEPA Unit
Executive Office of Environmental Affairs
100 Cambridge Street, 20th Floor

Source: 333CMR 11.03

risk of unreasonable adverse effects on
human health and the environment
associated with the use of herbicides to
maintain rights-of-way and to establish a
statewide and uniform regulatory
process.

If the program is successful, herbicide use
will be minimized through Integrated Pest
Management (IPM) techniques, sensitive
areas will be protected, and ROW
operators will follow uniform standards.

In 1989, railroads and utilities
cannot legally apply herbicides to control
ROW vegetation unless they have obtained
approval of a five-year Vegetation
Management Plan (VMP) and a Yearly
Operational Plan (YOP) from the state
Pesticide Bureau. Beginning in 1990,
roadside management agencies will be
similarly regulated.

Boston, MA 02202

The required contents of the VMP
and YOP are detailed in the Pesticide
Board regulations at 333 CMR 11.00 et
seq. In addition to the required plans,
ROW operators must comply with general
requirements when applying herbicides in
the field (see Table 1).

VEGETATION
MANAGEMENT PLAN (VMP)

The VMP is intended to be a general
document that describes the right-of-way
system, the need for vegetation control, the

TABLE 2
REQUIRED CONTENTS OF VEGETATION
MANAGEMENT PLANS (VMP)
1. Statement of objectives.
2. Description of target vegetation.
3. Methods of vegetation control.
4. Justification of herbicide use.

5. Methods of identitying and protecting
sensitive areas.

6. Operational guidelines for field personnel.

7. Description of an IPM-based vegetation
control program.

8. Description of altemnative land use or vegetation
management options.

9. Remedial action plan to address spills and
accidents.

Source: 333 CMR 11.05(2)




TABLE 3

VMP ADVISORY PANEL MEMBERSHIP

Commissioners or designees of the
Departments of:

- Food & Agriculture/Pesticide Bureau
(non-voting)

« Environmental Quality Engineering

* Public Heatth

» Public Works

and representatives of the following
organizations appointed by the Commissioner of
Food & Agriculture:

» Massachusetts Association of Conservation
Commissions

« Massachusetts Association of Health Boards

» University of Massachusetts/Cooperative
Extension Service

+ Railroad companies

« Utility companies

= Herbicide applicators

» Environmentalists

Source: 333 CMR 11.05(4)

rationale for selecting particular control
methods including herbicides, the overall
vegetation management control strategy
based on an IPM approach, and the field
procedures that will protect sensitive areas
and minimize herbicide use. The required
contents are summarized in Table 2.

Before the Pesticide Bureau may
approve a VMP, the plan must be subject
to review by the public and a VMP Advisory
Panel composed of agency designees and
appointments made by the Commissioner
of Food and Agriculture. Upon submittal of
the draft VMP to the Pesticide Bureau, a
public notice is published in the
Environmental Monitor which is published
bi-weekly by the Executive Office of
Environmental Affairs. The Bureau may
also make additional requirements for
public notice. Public hearings will be held
by the Bureau in appropriate regions of the
Commonwealth. Local officials, citizens,
and other interested persons may also

submit written comments.  The public
hearing process closes 45 days from the
submittal of the VMP unless the deadline is
extended by the Bureau for good cause.

Following public review, the VMP
and all comments are reviewed by the
eleven member VMP Advisory Panel (see
Table 3). Within 30 days the panel submits
a recommendation to the Pesticide Bureau
to approve, deny, or modify the VMP.
Thity  days after receiving  the
recommendation, the Bureau issues a
decision. Upon approval, the VMP is valid
for five years.

YEARLY OPERATIONAL PLAN (YOP)

In addition to the VMP, a Yearly
Operational Plan, or YOP, must also be
prepared by the ROW operator for approval
by the Pesticide Bureau. Whereas the
VMP is submitted once every five years,

TABLE 4
REQUIRED CONTENTS OF YEARLY
OPERATIONAL PLANS (YOP)
1. Maps locating ROWSs and sensitive areas.

2. Names of herbicide active ingredients,
carriers, and adjuvants.

3. Herbicide application techniques.
4. Alternative control methods.

5. Name of application contractor.
6. List of target vegetation.

7.YOP supervisor.

8. Sensitive area flagging methods.
9. Herbicide fact sheets.

10. Procedures and locations for handling, mixing,
and loading herbicide concentrate.

Source: 333 CMR 11.06(2)




FIGURE 1

YMP PROCESS

ROW OPERATOR
SUBMITS THE YMP
TO THE PESTICIDE
BUREAU

PUBLIC NOTICE
PUBLISHED IN THE
ENVIRONMENT AL
MONITOR

BY SEPT. 1ST OF
YEAR PRIOR TO
TAKING EFFECT UN-
LESS THE BUREAU

»

UPON SUBMITT AL
OF THE YMP

ALLOWS OTHERWISE
PUBLIC COMMENT VYMP ADVISORY
PERIOD PANEL MAKES

RECOMMEND ATION

ENDS 45 DAYS
FROM THE VMP
SUBMITTAL UNLESS
EXTENDED BY THE
PESTICIDE BUREAU

»

SUBMITTED TO THE
PESTICIDE BUREAU
WITHIN 30 DAYS OF
RECEIVING PUBLIC
HEARING COMMENTS

»

»

PUBLIC HEARINGS
HELD IN REGIONAL
LOCATIONS BY THE
PESTICIDE BURE AU

HEARING SCHEDULE
PUBLISHED IN THE
ENVIRONMENT AL
MONITOR

PESTICIDE BUREAU
APPROVES,
REJECTS, OR
MODIFIES THE VMP

WITHIN 30 DAYS OF
RECEIVING THE YMP
ADVISORY P ANEL

RECOMMEND AT IONS

the YOP must be prepared for every year
during which herbicide applications are
proposed. The YOP should provide
specific operating details based on the
general  vegetation control strategy
outlined in the VMP. The required contents
for YOPs are summarized in Table 4.

The ROW operator must submit the
YOP at least 90 days before the proposed
start of herbicide spraying. Upon submittal,
a public notice must be published in the
Environmental Monitor. A public review
process may be established by the
Pesticide Bureau.  Within 90 days of

FIGURE 2

|YOP PROCESS|

RO% OPERATOR PUBLIC NOTICE PUBLIC REVIEW PESTICIDE BURE AU

SUBMITS THE YOP PUBLISHED IN THE PROCEDURE APPROVES OR

TO THE PESTICIDE ENVIRONMENT AL REJECTS THE YOP

BUREAU » MONITOR

AT LEAST 90 DAYS UPON SUBMITT AL » TO BE SET BY THE ’ IF PRACTICAL, THE

BEFORE HEREICIDE OF THE YOP PESTICIDE BURE AU DECISION IS ISSUED

APPLICATIONS ARE AND PUBLISHED IN WITHIN 90 DAYS OF

TO START ENVIRONMENT AL THE SUBMITTAL OF
MONITOR THE YOP




FIGURE 3

PUBLIC GROUNDWATER SUPPLIES
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receiving the YOP the Bureau must decide
on its acceptability.
PROTECTION OF SENSITIVE AREA

The Pesticide Board regulations, in

addition to requiring advanced planning to
minimize herbicide use, require ROW

FIGURE 4

PUBLIC SURFACE WATER SUPPLIES

LIMITED
HERBICIDE
ZONE

100

PUBLIC
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WATER
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KEY

ﬁ ROW WITHIN NO HERBICIDE ZONE
100 FEET FROM PUBLIC SURFACE WATER
SUPPLY

ROW WITHIN LIMITED HERBICIDE ZONE
BETWEEN 100 & 400 FEET FROM PUBLIC

SURF ACE WATER SUPPLY
ROW OUTSIDE SENSITIYE AREA

operators to protect certain sensitive areas
by complying with specific performance
standards. These sensitive areas are
public water supply wells, private
drinking water supplies, public
surface water supplies, wetlands,
surface water, inhabited areas, and
agricultural areas. Figures 3 through 7
illustrate the sensitive areas and their
zones of protection.



FIGURE 5

PRIVATE DRINKING
WATER SUPPLY

LIMITED
HERBICIDE Z0ONE

NOTE: Only properly
registered and posted
wells qualify for protection.

KEY

ROW WITHIN NO HERBICIDE ZONE
90 FEET FROM PRIVATE WELL

ROW WITHIN LIMITED
HERBICIDE ZONE
BETWEEN 50 AND 100 FEET
FROM PRIVATE WELL

ROW OUTSIDE SENSITIVE AREA

Sensitive areas are to be protected
by required setbacks, limits on application
frequency, restrictions on application
methods, and monitoring requirements.
There has been disagreement about the
adequacy of some of the protection
measures, such as setback distances.
During the VMP and YOP review
processes, local officials and citizens can
propose additional restrictions or
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FIGURE 6

INHABITED AND
AGRICULTURAL AREAS

DWELLING
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NOTE : INHABITED
& AGRICULTURAL
AREAS ARE NOT

PROTECTED BY NO
HERBICIDE Z0NES.

PLAY FIELD

KEY

ROW WITHIN LIMITED
HERBICIDE ZONE

100 FEET FROM INHABITED AND
AGRICULTUR AL AREAS INCLUDING
DWELLINGS, SCHOOLS, HOSPITALS,
PARKS, AND OTHER AREAS IN WHICH
PEOPLE LIVE, WORK OR GATHER.

ROV QUTSIDE SENSITIVE AREAS

conditions on herbicide use in sensitive

areas.




