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Three Reasons Every Conservation
Commission Should Require Peer Review

By Patrick C. Garner

Every Conservation Commission should require peer review for the majority
of projects it reviews. That is a strong, but surprisingly accurate, statement. The
exception is single-family houses, or small projects that lie more than 50-feet
from a resource.

Many commissioners hesitate to require outside consultant reviews because
they believe that doing so will force applicants to incur additional expenses. Yet
experience indicates that, on the contrary, peer review often in the long run
saves an applicant money —and often the savings are not insignificant. Further,
peer reviews frequently minimize construction time and most importantly,
enhance environmental protection.

In short, the peer review process can be a classic win-win for commissions
and for applicants—and it is only the lack of experience with this tool that
makes many commissions reluctant to require its use, even on large projects.

(Three Reasons Every Conservation Commission... continued on page 5)

Highlights from the 2009 MACC Annual
Environmental Conference

By Tim Purinton

The College of the Holy Cross and the City of Worcester hosted another
MACC Annual Conference that was attended by over 800 conservation
volunteers, professionals and friends of MACC. MACC extends sincere thanks
to this year’s lead conference sponsor, NSTAR Electric and Gas as well as the
other sponsors which are listed in the block to the left.

The regular MACC business was done with alacrity. Executive Director
Linda Mack opened the session and Sally Zielinski of Carlisle assumed the
role of president, one that she has held since the unexpected passing of Freddy
Fawcett (Essex) last year. Patrick Garner (Northborough) assumed the role of
incoming president and Amy Ball (Sandwich) and Tim Purinton (Ipswich)
assumed the roles of Vice Presidents of Education and Advocacy respectively.
Purinton replaced Heidi Ricci (Shirley) who admirably held the post for the

(Highlights from the 2009 Conference, continued on page 4)
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Dear Members of MACC,

I am writing to you today with exciting news. MACC will be sending
our March/April Newsletter electronically via e-mail. As a leading
environmental organization, MACC is committed to using less paper,
recycling paper and buying environmentally preferable paper. At the
same time, we are committed to delivering our programs and
communications to you at a high level. We look forward to your support
in this direction and welcome your feedback. Some interesting facts:

* Paper products are the single largest component of the garbage that
goes into landfills and incinerators.

* The pulp and paper industry is the single largest industrial
consumer of water-and water polluter - in OECD (Organization for
Economic Co-operation and Development) countries.

By reducing the paper MACC uses, I believe we can do our part in
helping to rein in a number of environmental problems, including global
warming, clear cutting of forests, air pollution from incinerators, water
pollution from the papermaking process, and overflowing landfills.

This month, the March/April Newsletter will be sent electronically to
all who have e-mail. We will mail one hard copy to each Conservation
Commission Office. We will also send a hard copy to those for whom we
have no e-mail. If you prefer receiving hard copies, contact me at
linda.mack@maccweb.org or call me at 617-489-3930.

We encourage you to send us your email if we don’t have it. Also,
please e-mail the addresses of any of your Conservation Commission
or staff members that we may not have, to assure that all MACC
members receive their copy. Please note — make sure you put MACC in
your address book so that our email Newsletter doesn’t end up in your
spam or junk folder.

As Executive Director, I am committed to using less paper. The staff
and I will be exploring ways we can reduce in all areas of our
conferences, workshops, and trainings as well. Thanks to many of you
who have written to us already about your support for us to use less
paper. We appreciate it.

Lastly, please make sure you take a look at our Spring/ Summer
education offerings. There are a lot of exciting programs and new
locations to take note of this spring. We hope this will save in your usage
of gas as well! I look forward to hearing from you.

All the best,
Linda Mack

MACC is a private non-profit service corporation. Our voting members are the
Conservation Commissions of Massachusetts. Nonvoting memberships are available to
others interested in community resource protection and include receipt of this
newsletter. MACC welcomes letters, articles, drawings and photographs from readers,
but reserves the right to edit or reject submissions. Non-staff articles do not necessarily
represent the opinions of MACC. Reproduction in whole or in part is permitted with
proper credit. For advertising rates and membership information call MACC at
617.489.3930.
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Massachusetts Appeals Court Confirms Primacy of Local
By-Laws Over Local Regulations for Determination of Compliance
with Applicant’s Burden of Proof Standard

By Kenneth Whittaker, Ph.D. Esq.

In a recent decision the Massachusetts Appeals Court
found that a Conservation Commission’s application of
the standard of proof described in its regulations was
improper because that standard exceeded the
Commission’s authority as established in its local by-law.
The Commission’s decision denying an Order of
Conditions was sent back to the Commission by the court
for reconsideration under the appropriate evidentiary
standard consistent with the by-law.

By way of background, applicants for Orders of
Conditions must meet a “burden of proof” standard to
prevail in their arguments. The term “burden of proof”
actually refers to two legal concepts including the burden
of production and the burden of persuasion. The burden
of production is applicable to civil suits, not to
Conservation Commission hearings, and refers to the
proponent’s requirement to present enough credible

evidence to justify bringing the case to trial. The burden
of persuasion requires the proponent to convince the fact
finder of the validity of his or her argument. Conservation
Commissions are the fact finders during hearings that
assess whether applicants for Orders of Conditions or
other determinations have met the requisite burden of
proof.

According to the Massachusetts Supreme Court the
burden of persuasion serves as “the degree of confidence
our society thinks [it] should have in the correctness of
factual conclusions for a particular type of adjudication.”
In civil cases, the burden is usually described as a “more
probable than not” standard which translates to a
requirement that an applicant or petitioner provide proof
“by a preponderance of evidence.” A limited number of
civil actions require a higher degree of proof, that is proof

(Mass. Appeals Court Confirms.... continued on page 13)
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(Continued from page 1, Highlights from the 2009 Conference)

past year and Ball has been Education Vice President
since 2008.

MACC finances, despite the inclement national and
regional economic weather, are stable as reported by
treasurer, Jo-Anne Burdin (Templeton). New board
member Dave Gorden (Dedham) was nominated and
approved.

The highlights of the opening session were; the
announcement of the creation of the Fredrick Fawcett 11
Education Fund, the awards presentation, and the keynote
address by MACC Director Scott Jackson (Whately).

The Fawcett family, Sean and Amelia Fawcett were
present to receive a certificate in honor of their father,
longtime board member Freddy Fawcett. The Fawcett
Family announced a $10,000 donation to initiate the fund.
The fund supports scholarships so commissioners and
other worthy candidates can attend MACC trainings and
conferences at a reduced rate or gratis. Donations are
encouraged and can be made via the MACC web site.
Freddy’s presence was felt throughout the day.

Awards were presented to Henry Kozloski (Agawam),
Louise Ahearn (Winchester) and Anne Gagnon (Shirley).

STONES

WITH STYLE™

Henry Kozloski received the Longtime Service award for
30 years of service to the Agawam Conservation
Commission, Louise Ahearn earned the award for
Outstanding Conservation Leadership for her work to
promote land stewardship on the Winchester Commission
and Anne Gagnon received the Conservation
Administrator of the Year award for her work to protect
over 1,000 acres of land in Shirley.

Scott Jackson gave the keynote address. Jackson
summarized the initial results of the statewide
Conservation Commission survey conducted by UMASS
with financial assistance from the Massachusetts
Environmental Trust.

The conference also featured 25 workshops on a wide
variety of topics, 53 exhibits from vendors of
environmental products and services, as well as from state
environmental agencies and programs. MACC offered 4
units of the Fundamentals for Conservation
Commissioners training program as well as the Advanced
Certificate Program Core Day: Effective Conservation
Leadership for Your Community.

MACC is grateful to the many volunteers, speakers,
exhibitors, sponsors who pulled the conference together

(Highlights from the 2009 Conference... continued on page 14)
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FORA PERMEABLE PAVEMENT COMPARISON GUIDE CALL |1-800-24-IDEAL
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(Continued from page 1, Three Reasons Conservation Commissions... )

If your commission does not regularly use peer review
services, these may appear to be provocative statements.
But as a peer reviewer with many years of experience, |
have repeatedly seen the win-win aspects of project
reviews.

Overview

First, do commissions really require technical
expertise? MACC is currently completing its most
comprehensive “Needs Assessment” survey of
Conservation Commissions in its history. Over 110
commissions across the state have been queried regarding
their accomplishments, goals and challenges.

The findings are still being analyzed, yet there is one
constant theme that jumps out from the raw data. Almost
all commissions agree that the new DEP stormwater
regulations require engineering and technical expertise
that most commissioners do not have. The regulations are
complex, and even experienced agents are frequently
overwhelmed.

DEP’s regulations are increasingly riddled with
acronyms and ambiguous terms: LID, TSS, BMP, FACU,
OBL, first flush, infiltration (and exfiltration), hydrologic

1

COASTAL PERMITTING
ENGINEERING PEER REVIEWS
LICENSED SITE PROFESSIONAL SERVICES
LOW IMPACT DEVELOPMENT
SITE PLANNING
STORMWATER & WASTEWATER MANAGEMENT
WETLANDS PERMITTING

Plymouth, MA Office:
One Roberts Road
Plymouth, MA 02360
508.747.7900

Milford, MA Office:
25 Birch Street, Bldg. B
Milford, MA 01757
508.478.1276

Smart Growth Award Recipient
Norfolk Ram Group, LLC was awarded a
Smart Growth Award in 2006 by the State of Massachusetts
for their Low Impact Development retro-fit project to treat
stormwater discharges that are tributary to Lily Pond, the
Town of Cohasset’s drinking water supply source.

www.norfolkram.com
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soil groups, freeboard, peak flow attenuation, proprietary
separators, sediments, associated pollutants, forebays,
filter fabric, bioretention, contamination, short-circuits,
underdrains, level spreaders, risers, organic filters, pea
diaphragms, redevelopment, plunge pools, check dams,
anti-seep collars, filter strips—the technical terms can
seem endless. Correct application of the regulations
invariably requires experts. And correct review of any
design invariably requires a similarly skilled expert.

Far too often a commission ends up relying on the
professional certifications on an applicant’s plan, and on
whether they “trust” the designer. Inevitably, a project is
approved without a commission knowing with certainty
whether a design is environmentally sensitive, economical
or even whether it is in full compliance with current
regulations.

This sort of all too common blind approval is not
necessary. G.L. Ch. 44 §53G permits Conservation
Commissions to adopt regulations requiring applicants to
pay for consultant review of permit requests. (See
www.maccweb.org for extensive on-line materials
regarding 53G.) As I have already stressed, requiring an
applicant to pay for an outside review can be a win-win
requirement.

(Three Reasons Conservation Commissions......continued on page I10)
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Spring/Summer 2009 Educational Offerings

(Registration also available online - hitp://www.maccweb.org/edu_workshops.html)

_;I
M m Valuable MACC educational programs are available to you this
spring and summer. See Registration Form on page 9.

Fundamentals for Conservation Commissioners (per unit) ~ MACC Members $45 + Non-members $60

North Shore Fundamentals for Conservation Commissioners Series
Saturday, March 28 (check-in at 8:30 a.m.)

9:00 - 11:30 a.m. Unit 5 ~ Wetland Types: Their Functions and Values
12:30 - 3:00 p.m. Unit 6 ~ Writing an Effective Order of Conditions
Saturday, April 4 (check-in at 8:30 a.m.)
9:00 - 11:30 a.m. Unit 2 ~ Getting Home before Midnight: How to Run
an Effective Meeting
12:30 - 3:30 p.m. Unit 4 ~ Plan Review and Site Visit Procedures (note

longer class time)
Saturday, April 18 (check-in at 8:30 a.m.)
9:00 - 11:30 a.m. Unit 7 ~ Open Space Planning & Protection Techniques
12:30 - 3:00 p.m. Unit 8 ~ Managing Conservation Lands

Thanks to EDGEW&I% for donating the use of its facility.

TECHNOLOGY

Edgewater Techology, Inc. ¢ 20 Harvard Mill Square ¢ Wakefield, MA 01880

Cape and Islands Fundamentals for Conservation Commissioners Series
Hy-Line Ferry Terminal ¢ 220 Ocean Street ¢ Hyannis, MA 02601

Friday, May 1 (check-in at 8:30 a.m.)

9:00 - 11:30 a.m. Unit 5 ~ Wetland Types: Their Functions and Values

12:30 - 3:00 p.m. Unit 6 ~ Writing an Effective Order of Conditions
Saturday, May 2 (check-in at 8:30 a.m.)

9:00 - 11:30 a.m. Unit 7 ~ Open Space Planning & Protection Techniques

12:30 - 3:00 p.m. Unit 8 ~ Managing Conservation Lands

Brewster Ladies Library ¢ 1822 Main Street ® Brewster, MA 02631
Friday, May 29 (check-in at 8:30 a.m.)

9:00 - 11:30 a.m. Unit 1 ~ Overview of Conservation Commissions
12:30 - 3:00 p.m. Unit 3 ~ Fundamentals of the Wetlands Protection Act
Saturday, May 30 (check-in at 8:30 a.m.)
9:00 - 11:30 a.m. Unit 2 ~ Getting Home before Midnight: How to Run
an Effective Meeting
12:30 - 3:30 p.m. Unit 4 ~ Plan Review and Site Visit Procedures (note

longer class time)
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Vernal Pools for Conservation Professionals:
Ecology, Identification and Regulation

Wednesday, May 13
(Check-in: 8:00 a.m.) Class: 8:30 a.m. - 3:00 p.m.
Mass Audubon, Habitat Education Center and
Wildlife Sanctuary, Belmont, MA

MACC Members $90 » Non-members $105

This workshop is designed to provide conservation professionals with an in-depth exploration of the ecology
and value of vernal pools; clarity on the art and science of identifying, delineating, and protecting vernal pools;
a clear understanding of the regulatory framework protecting vernal pools in Massachusetts; and approaches
for conserving vernal pool ecosystems that go beyond wetlands protection. Matt Burne and Leo Kenney, both
of the Vernal Pool Association, will present this workshop. Matt and Leo are expert vernal pool ecologists and
are experienced in the protection of vernal pools from both the state and local points of view.

This workshop includes a site visit to a vernal pool in the afternoon. Attendees should dress for wet and muddy
conditions. Bring a bag lunch; morning refreshments will be provided. A copy of A Field Guide to the Animals
of Vernal Pools is included in the registration fee. (2.0 Advanced Credits).

Soil Science - Field Skills Workshop
and
Hydric Soils Workshop ~ Field Identification, Documentation and Delineation

Peter Fletcher's and Gillian Davies' soils workshops are considered perennial favorites by attendees and work
very well as a set. The Soil Science-Field Skills Workshop is designed for Conservation Commissioners and
others seeking a rigorous, one-day introduction to or review of soil science. The Hydric Soils Workshop builds
upon the material covered in the Field Skills Workshop. MACC encourages those new to soil science to attend
the Field Skills Workshop prior to attending the Hydric Soils Workshop to maximize their educational
experience.

Soil Science - Field Skills Workshop

Thursday, July 16
(Check-in: 8:30 a.m.) Class: 9:00 a.m.-4:00 p.m.
Great Meadows National Wildlife Refuge, Sudbury

MACC Members $90 » Non-members $105

Combination: lecture, slides, overhead
transparencies, hands-on exercises, field exercise.
Topics: Soils of Massachusetts; Geological Past and
its Influence on Our Soils; Soil Texture - Percent
Sand, Silt, and Clay; Soil Color; Describing a Soil
Profile; Estimating Depth to Seasonal High Water
Table. The afternoon field trip- work in small groups
and describe different soil test pits in the field which
will cover a broad range of soil features. Instructor
will provide the field equipment needed for this
exercise. Bring a bag lunch. (limit 25) (2.0
Advanced Credits)

Hydric Soils Workshop
Field Identification,
Documentation and Delineation

Thursday, July 30

(Check-in: 8:30 a.m.) Class: 9:00 a.m.-4:00 p.m.
Garden in the Woods, Framingham

MACC Members $90 » Non-members $105

Combination: lecture, slides, overhead
transparencies, hands-on exercises, and field
exercise. Topics: Upland Soils vs. Wetland Soils and
Soil Features Associated with Wetlands. Several
sites will be visited that have varied wetland and
soil conditions. Participants will work in small
groups and delineate the hydric soil boundary using
the State DEP Methodology. Field equipment will be
provided. Bring a bag lunch. (limit 25) (2.0
Advanced Credits)
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Basic Wetland Delineation Workshops with John Rockwell

Participants in both workshops will become more familiar with the state methodology of wetland
delineation through practice sessions, case studies and a field session: they will be introduced to plant
identification and be shown how to use the DEP manual “Delineating Bordering Vegetated Wetlands
under the Massachusetts Wetlands Protection Act”.

Basic Wetland Delineation: Soils Basic Wetland Delineation: Vegetation
Saturday, May 30 Saturday, June 13
(Check-in: 8:00 a.m.) Class: 8:30 a.m.-4:00 p.m. (Check-in: 8:00 a.m.) Class: 8:30 a.m.-4:00 p.m.
Marion Town House, Marion Marion Town House, Marion
MACC Members $90 » Non-members $105 MACC Members $90 » Non-members $105

Focus is on hydric soils, indicators of wetland
hydrology and understanding the DEP BVW
Delineation Field Data form: Section II. Indicators
of Hydrology (limit 15) (2.0 Advanced Credits)

Focus is on wetland vegetation and understanding
the DEP BVW Delineation Field Data Form: Section
I. Vegetation. (limit 15) (2.0 Advanced Credits)

Lunch and DEP manual Delineating Bordering Vegetated Wetlands under the Massachusetts Wetlands
Protection Act are included in each session. Bring pen/pencil and pocket calculator. Field work in the
afternoon. Presented in cooperation with the Buzzards Bay National Estuary Program.

Advanced Wetland Delineation with John Rockwell

Saturday, May 16
(Check-in: 8:00 a.m.) Class: 8:30 a.m.-4:00 p.m.
Marion Town House, Marion

MACC Members $90  Non-members $105

This workshop is designed to expand upon the information and techniques presented in John's two full-day
Basic Delineation Workshops: Soils and Vegetation. Attendees will improve their understanding of the state
delineation methodology and their ability to make those tough soils and vegetation determinations through
practice sessions, case studies and field work. Lunch and workshop materials are included in the fee. Bring
pencil/pen and pocket calculator. Optional: soils auger, sharpshooter and Munsell Color Book. Pre-
requisites: registrants must have previously attended both of John's full-day basic delineation workshops
(soils and vegetation), provide proof of the prior delineation training (college level) or be a practicing
wetland professional. (limit 15) (2.0 Advanced Credits)

AGENDA
8:00 - 8:30 registration; coffee, etc.
8:30 - 10:15 lecture: vegetation & analysis
10:15 - 10:35 break
10:35 - 12:00 lecture: difficult to analyze soils
12:00 - 12:30 lunch (provided)
12:45 - 4:00 field work
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MACC Spring/Summer 2009 Registration

Name Commission/Organization
Address City/State/Zip Work @ Home QO
Phone Work: ( ) Home: ( ) E-mail

Please include payment and mail to: MACC, 10 Juniper Rd., Belmont, MA 02478. Member fee applies to Conservation Commissioners
and staff when Commission’s dues are paid and other MACC members. Non-members may receive member rate by joining MACC.
Call for details -617.489.3930. Cancellation must be received in writing (mail, fax, e-mail) at least 2 business days prior to a session.
No refund or credit for less than 2 days notice. Credit may be applied to future programs. A $10 processing fee will be deducted.

Fundamentals for Conservation Commissioners
(MACC Members $45 per Unit; Non-members $60)

Saturday + March 28 « Edgewater Technology, Inc., Wakefield

Morning: Unit 5 Afternoon: Unit 6 $
Saturday * April 4 - Edgewater Technology, Inc., Wakefield

Morning: Unit 2 Afternoon: Unit 4 $
Saturday - April 18 - Edgewater Technology, Inc., Wakefield

Morning: Unit 7 Afternoon: Unit 8 $
Friday « May 1 + Hy-Line Ferry Terminal, Hyannis

Morning: Unit 5 Afternoon: Unit 6 $
Saturday *+ May 2 « Hy-Line Ferry Terminal, Hyannis

Morning: Unit 7 Afternoon: Unit 8 $
Friday - May 29 - Brewster Ladies Library, Brewster

Morning: Unit 1 Afternoon: Unit 3 $
Saturday + May 30 - Brewster Ladies Library, Brewster

Morning: Unit 2 Afternoon: Unit 4 $

Workshops

Ve mal Pools for Conservation Professionals: Ecology, Identification and Regulation

(MACC Members $90, Non-members $105) (2.0 Advanced Credits)
Wednesday « May 13 + Habitat Education Center & Wildlife Sanctuary, Belmont $

Advanced Wetland Delineation

(MACC Members $90, Non-members $105) (2.0 Advanced Credits)
Saturday * May 16 « Marion Town House, Marion $

Basic Wetland Delineation: Soils

(MACC Members $90, Non-members $105) (2.0 Advanced Credits)
Saturday + May 30 « Marion Town House, Marion $

Basic Wetland Delineation: Vegetation

(MACC Members $90, Non-members $105) (2.0 Advanced Credits)
Saturday * June 13 « Marion Town House, Marion $

Soil Science - Field Skills Workshop

(MACC Members $90, Non-members $105) (2.0 Advanced Credits)
Thursday - July 16 » Great Meadows National Wildlife Refuge, Sudbury $

Hydric Soils Workshop - Field Identification, Documentation and Delineation
(MACC Members $90, Non-members $105) (2.0 Advanced Credits)

Thursday + July 30 « Garden in the Woods, Framingham $
TOTAL $
Method of Payment: Check enclosed QO
Bill my credit Card: VISA Q Mastercard Q American Express Q Discover O
Card number: Expiration Date
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(Continued from page 5, Three Reasons Every Conservation Commission... )

A peer review often yields the following direct
benefits:

1. Cost savings to the applicant,
2. Enhanced environmental protection and
3. Shortened construction time.

These are tremendous benefits for both an applicant
and a commission. Reluctance by a commission to
require peer review may ultimately cost an applicant a
substantial amount of money. Hesitation to require a
peer review may result in a far poorer design.

1. Cost Savings

Several months ago I was asked by a commission to
review a medium-sized project. The applicant’s designer
required concrete infiltration devices in the vicinity of a
new building that were intended to attenuate a 100-year
storm. I suggested that smaller, less expensive devices
be used. I also noticed that the designer had used an
incorrect storm quantity. Upon redesign, the “footprint”
of the infiltration area was reduced by a third, and
materials costs were reduced by more than 50%.

In a similar project that I reviewed in another town,

10

subsurface infiltration devices could be reduced through a
combination of less expensive technology and vegetated
swales. Similarly, the drainage on a proposed religious
center was reduced from two large detention basins to a
single combined detention-infiltration basin. A road
crossing over a brook for a small commercial project was
shifted from one location to another, shortening a proposed
bridge by 50-feet, a cost savings of well over $75,000. The
applicants for each of these projects had initially resisted
peer review.

2. Enhanced Environmental Protection

In the examples above, not only did projects cost less as
a result of peer review, the construction footprint shrank.
Relocating the length of a road crossing over a brook
reduced resource area impacts. Reducing the number of
basins from two to one reduced buffer zones impacts by
more than 4,500 sq. ft. Smaller infiltration areas for one
project allowed grading to be pulled back from 30-feet to
over 45-feet from wetlands.

On a commercial project, the designer proposed to
replicate several thousand square feet of wetlands in an
upland area populated by 200-year old trees—one of the
few areas on the site that had never been timbered. During
peer review I found that the replication could be moved at
no additional cost to another available location, saving the
one significant environmental feature on site. Upon
discussion I also learned that the designer had never
visited the proposed replication site, instead relying on
CAD drawings.

Another proposal I reviewed showed a massive
detention facility some 50-feet from the bank of a
perennial river. Although the Riverfront regulations may
allow drainage facilities within the Riverfront, following a
site walk I was able to suggest a similar area outside of this
resource. That relocation reduced project impacts by over
9,000 sq. ft.

There are many similar examples. My point is that a
good peer reviewer sees the big picture —the forest for the
trees, if you will—and is often able to make suggestions
that are supported by technical expertise. These
suggestions may result in substantial environmental
enhancement.

3. Shortened Construction Time

Reductions in project infrastructure —particularly for
drainage facilities—reduce the time required for
construction. Less machine time also reduces costs.
Shorter bridge spans, smaller infiltration areas, less tree

MACC Newsletter March/April 2009



cutting—all of these modifications allow a project to be
built less expensively and more quickly. These benefits are
common under peer review.

A constant developer critique of permitting in the
Commonwealth is that increased regulations increase the
time span of construction. Additional weeks, and even
days, of construction contribute significant costs to any
project. If using optimal design can reduce construction
time, the applicant wins. The sooner a project is completed,
stabilized and vegetated, the likelihood that a project may
cause erosion to sensitive resource areas is decreased.
Everyone gains when construction time is compressed.

The Flipside

Peer reviews may create very different results than I have
indicated. A peer reviewer may be an expert in wetland
delineation, but be unaware of the nuances of drainage
design. Or may be over zealous. Or be skilled in hydrology
but not in road design. A Conservation Commission should
carefully choose peer reviewers so that their skills match a
particular project. Further, a peer reviewer should be
experienced. This seems self-evident, but larger review
firms may assign a junior associate to provide peer review
services.

For difficult or sensitive projects, commissions should
always require a senior reviewer—an individual highly
experienced in both applicable regulations and in
construction techniques. A complex peer review
assignment should not be an opportunity for a firm to train
a new associate. A commission’s intent when hiring a peer
reviewer is to thoroughly vet a proposal—not to
inadvertently penalize an applicant or unnecessarily
increase hearings.

On occasion peer reviews can also reveal poor design by
the applicant’s team. When this occurs, a project may have
to be substantially redesigned. Redesign may, at times,
result in larger or unanticipated site impacts. Costs may
rise. But in these circumstances, a Conservation
Commission is fulfilling the very essence of its mission: to
enforce regulations and to protect resources. There is no
downside to such a result. No commission wants to be party
to approval of a poor design, particularly when a thorough
review could have revealed alternatives.

The Takeaway

Using the recent 53G legislation, a Conservation
Commission should consider peer review as an essential
tool. 53G allows consultants to be hired —at the applicant’s
expense—to assess resource area delineations, analyze
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resource area values, analyze hydrogeologic and drainage
proposals, study impacts to municipal conservation lands
and suggest environmental or land use law applications.
Services may also include on-site monitoring during
construction, or other services related to projects that are
deemed necessary by the commission.

The consultant shall be chosen by, and report only to, the
commission and/or its administrator. This last provision is
critical to a commission’s independence, and to a
reviewer’s neutrality.

Commissions should employ only experienced and
highly qualified reviewers. Commissions should also
emphasize to the applicant that a peer review might result
in substantial cost savings, enhanced environmental
protection and shortened construction times.

In short, get away from any reluctance to use peer
review. Failure to do so may prove to be a disservice to the
applicant, and worse, may ultimately leave a project’s
merits and weaknesses a mystery to the commission itself.
Unless an agent or one of the commissioners is an
experienced engineer or hydrologist, a complicated project
with difficult drainage cannot be understood without full
peer review.

(Three Reasons Every Conservation Commission... continued on page 12)

~Y BSC GROUP

Providing Solutions that Create Value

Partnering with New England

LV PR PR HE PR R e L4 PR

our Natural Resources
Endangered Species Inventor

|

vian

Construction Monitoring & Review

Low Impact Development

Sustainable Site Design/Management

Boston m Worcester m Norwell = Yarmouth

33 Waldo Street
Worcester, MA 01608

= tel: 508-792-4500
= fax: 508-792-4509

toll free: 800-288-8123

15 Elkins Street

Boston, MA 02127
n tel: 617-896-4300
w fax:617-896-4301

web: www.bscgroup.com
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(Continued from page 11, Three Reasons Every Conservation Commission... )

The bottom line? Peer review is a constructive process
that frequently results in better projects. It is an
exploration between the applicant and the commission. It
asks the question, “Is this the ideal design that creates the
least impacts?” And to the surprise of many applicants,
peer review may result in substantial cost savings during
construction.

The essential “takeaway” is that peer review is often a
win-win for all parties. Neglecting to use this important
tool is far more likely to result in poor project design and
resource losses. Conservation Commissions that do not
use peer review do themselves—and applicants—a
disservice.

Patrick C. Garner (Patrick C. Garner Co., Inc.) is a
hydrologist, peer reviewer and senior wetland scientist in
Northborough, Mass. and is the MACC President-Elect.

Environmental Consulting Services
For Conservation Commissions

ETLANDS
Third Party Permit Reviews

Wetland Delineation Reviews
.k’ Construction Compliance Monitoring

RESERVATION Erosion Control Plans

NG Stormwater Management System Evaluations
! Wetland Restoration & Mitigation Plans
Rare Species Habitat Studies
Vernal Pool Assessments
Wetland Plant Nursery and Planting
Services

Wetlands Preservation, Inc.
Environmental Consulting Services
475 Ipswich Road, Boxford, MA 01921 (978) 352-7903
47 Newton Road, Plaistow, NH 03865 (603) 382-3435
FAX : (603) 382-3492 E-MAIL: info@wetlandwpi.com
Website: www.wetlandwpi.com

At Anderson & Kreiger,
the environment fills our field of vision.

Specialized knowledge. Personal commitment.

At Anderson & Kreiger LLP, environmental law is our focus
and our passion. For nearly two decades, we have represented
conservation commissions in areas ranging from wetlands
protection to drafting regulations and by-laws. We offer the depth
and experience of a large firm with the rates and responsiveness
of a small firm. Contact George Hall at (617) 621-6530.

One Canal Park, Suite 200, Cambridge, Massachusetts 02141
Tel {617) 621-6500 Fax (617) 621-6501 www.andersonkreiger.com

Horsley Witten Group

Sustainable Environmental Solutions

PR SR D S

WETLANDS ASSESSMENT & DELINEATION
RESTORATION AND MITIGATION PLANS

RARE SPECIES ASSESSMENT (MESA)

WILDLIFE HABITAT ASSESSMENT
EXPERT WITNESS TESTIMONY
STORMWATER MANAGEMENT
SMART GROWTH PRACTICES
EDUCATION AND OUTREACH
PROJECT REVIEW SERVICES
CIVIL ENGINEERING

SITE ASSESSMENT

90 Route 6A » Sandwich, MA 02563
Phone - 508-833-6600 - Fax - 508-833-3150

Providence, Rl
401-272-1717

Newburyport, MA
978-499-0601
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(Continued from page 3, Mass. Appeals Court Confirms....)
by “clear and convincing evidence.”

There are guideposts by which Conservation
Commissions can establish the appropriate standard of
proof to inform their deliberations. The Wetlands
Protection Act (“WPA”) specifies in 310 CMR 10.03(3)
that certain presumptions regarding subsurface disposal
systems “may be overcome only by credible evidence from
a competent source” which may be read as a de facto
preponderance of evidence standard. There is also
MACC’s model by-law, where the proposed burden of
proof standard is very similar to that adopted by the
municipality in the recently decided Massachusetts Appeals
Court case of interest here, Conroy v. Conservation
Commission of Lexington, 73 Mass. App. Ct. 552 (2009).

Applicant Conroy sought an Order of Conditions to build
a single family residence, on a lot bisected by a stream,
under both the WPA and the Town’s general by-law for
wetland protection. The by-law stated that “the applicant
shall have the burden of proving by a preponderance of
credible evidence that the work proposed will not cause
significant individual or cumulative harmful effects to the
interests sought to be protected by this by-law.” In its
regulations and associated commentary implementing the

by-law however, the Commission established a
presumption that work within its established buffer zones
would cause significant harm such that the work was to be
prohibited unless the Commission “is persuaded by clear
and convincing evidence” that relaxation of those buffer
zones will be consistent with protection of those interests.
The by-law and regulations therefore presented two
different burdens of proof, i.e. by a preponderance of
credible evidence versus by clear and convincing evidence.

On appeal to MassDEP Conroy was granted a
superseding, although modified, Order of Conditions to
continue with the project. Conroy then reapplied for an
Order solely under the local by-law. This re-application
was denied by the Conservation Commission on the
grounds that the new plan would require construction
inside of the buffer zone setback areas and would exceed
limits on allowable land disturbance established in the by-
law. In supporting its denial the Commission concluded
that “the Commission has not been persuaded by clear and
convincing evidence" that work as proposed would not
cause harmful effects.

On Conroy’s further judicial appeal, the court vacated
the denial of the Order, primarily on the basis that the
Commission had imposed a burden of proof on the
applicant higher than what was supported by the Town’s
by-law. Noting a fundamental principle of administrative
law that “even a properly promulgated regulation is not
valid if it is inconsistent with the legislation it
implements,” the court found that the Commission could
only impose upon the applicant the “preponderance of
evidence” standard as established in the Town’s by-law,
not the regulation-based “clear and convincing evidence”
standard. As a result, the court sent the denial back to the
commission to reconsider whether the applicant can
demonstrate the absence of an impact within the
constraints of the preponderance of evidence standard. In

(Mass. Appeals Court Confirms.... Continued on page 14)

WETLANDS/WATERWAYS
ZONING/SUBDIVISION CONTROL/40B
HAZARDOUS AND SOLID WASTE

GLENN A. WOOD, ESQ. SPECIAL MUNICIPAL COUNSELING
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| www.rubinrudman.com |
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(Continued from page 13, Mass. Appeals Court Confirms....)

doing so however the court refused Conroy’s request to
reverse the commission and grant an Order of
Conditions, based upon her argument that the she had
already proved her case by a preponderance of the
evidence. Apparently, the court recognized that the
commission may have had a plausible basis for denying
the project even under the by-laws lower standard of
proof.

Conservation Commissions may view this decision as
a wakeup call to review both their local by-laws and
regulations to ensure that the regulations do not require a
burden of proof on applicants, or impose other
requirements, which exceed the Commission’s authority
as established by that by-law.

Kenneth Whittaker is a partner in the law firm of
Adorno & Yoss and an MACC Director.

Tighe&Bond

Consulting Engneers

Environmental Specialists

Wetlands and
Ecological Services

53 Southampton Road, Westfield, MA 01085
4135621600

For information on the office closest to you visit

wwwi.tighebond.com

(Continued from page 4, Highlights from the 2009 Conference)

with aplomb and made it as insightful as ever, and of course
a hearty thanks to everyone who attended the 2009
conference. See you in 2010!

Tim Purinton is a River Restoration Planner at the MA
Department of Fish & Game Riverways Program and an
MACC Officer.

New Publication
Now Available from MACC

Technical Guide to Forest Wildlife
Habitat Management in New England

Richard DeGraaf, Mariko Yamasaki,
William B. Leak, Anna M. Lester

University of Vermont Press/University Press of New England

“The authoritative professional guide to improving and
sustaining diverse wildlife habitat conditions in New England”

CALL THE MACC OFFICE FOR PRICE
AND ORDERING INFORMATION
617.489.3930

Phone 617.457.8200

» » pwWwww.tetratech.com Equal Opportunity Employer, MIFIDIV
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MACC 2009
Environmental Service Awards

(presented at the Annual Environmental Conference
on February 28, 2009)

Long Time Service

Henry Kozloski

Henry has served the Agawam Commission for 30 years, 20 years as Chair. He also chairs the town's
& Community Preservation Act Committee. Henry's indelible impact can be seen in his work to promote and F=

& create parks in Agawam. In 2008 the town dedicated the new multi-use School Street Park and he is

& credited with reviving Agawam's long neglected Pynchon Park by securing a $75,000 state grant. Henry
& recently worked closely with the Office of Planning and Community Development in the design and

& construction of the Connecticut River Walk and Bikeway. In addition to his long time service and

& leadership, he is praised for being a mentor to new commissioners. The Director of Planning and

¢ Community Development, Deborah Dachos sums Henry's contribution to the Town of Agawam up well,
= “He is a leader. He has worked with many Conservation Commission members over the years. He works
& to build consensus among his Commission members who have a high degree of respect for his dedication
e and diligence.”
Outstanding Conservation Leadership

Louise Ahearn

Louise served the Winchester Commission for a decade, many of those years as Chair. She has

& volunteered for over 30 years to build and support the Winchester Trails group and has written trail

32 guides and floristic surveys of conservation lands. Louise has been closely involved in implementing

conservation restrictions, initiating a street tree program, developing land stewardship plans and
¢ updating the Winchester Open Space and Recreation Plan. According to local resident Nancy Lin, “To

: ensure that these lovely spaces would be accessible to all, Louise has spent over thirty years working

with town officials, Eagle Scouts and enthusiastic volunteers to help develop trail systems throughout

& many acres of these conservation lands with special consideration to those that require wheelchair

& accessibility, the visually impaired and those with special needs.” Louise is known for her outreach to

& school children and integration of environmental education into the local school's science curriculum, an

effort that has impacted thousands of Winchester school children.

Conservation Administrator of the Year
Anne Gagnon

Anne has been the administrator of the Shirley Conservation Commission since 1995. Prior to working

for the Town of Shirley, she worked for the North Andover and Wilmington Conservation Commissions.

: She has demonstrated an ability to handle a tremendous workload with a positive approach and an

& engaging style - all on a part-time schedule. During her tenure in Shirley, over 1,200 acres of land have

& been protected with her assistance, guidance and support, all without a dedicated fund for open space.
& Anne helped pass a stormwater control bylaw in 2008 and a new wetlands bylaw in 2005, and she was
& instrumental in certifying over a dozen vernal pools (prior to 1995 none were certified). According to her
& nomination by Joseph Lynch, Director of the Department of Public Works, “Anne is very much more than
& a Conservation Administrator. Her combined skills of education, technical knowledge, dedicated work

& ethic and organizational skills truly make her an extraordinary environmentalist; an environmentalist

& who rallies legions of others in support of her varied missions of protecting our quality of life and

& enjoyment of our great outdoors.”
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March 28, 2009. Fundamentals for Conservation
Commissioners Units 5 & 6. Wakefield. See page 6 for
details and page 9 for registration.

April 4, 2009. Fundamentals for Conservation
Commissioners Units 2 & 4. Wakefield. See page 6 for
details and page 9 for registration.

April 18, 2009. Fundamentals for Conservation
Commissioners Units 7 & 8. Wakefield. See page 6 for
details and page 9 for registration.

May 1, 2009. Fundamentals for Conservation
Commissioners Units 5 & 6. Hyannis. See page 6 for
details and page 9 for registration.

May 2, 2009. Fundamentals for Conservation
Commissioners Units 7 & 8. Hyannis. See page 6 for
details and page 9 for registration.

May 13, 2009. Vernal Pools for Conservation
Professionals: Ecology, Identification and Regulation.
Belmont. See page 7 for details and page 9 for
registration.

May 16, 2009. Advanced Wetland Delineation.
Marion. See page 8 for details and page 9 for registration.

CALENDAR

May 29, 2009. Fundamentals for Conservation
Commissioners Units 1 & 3. Brewster. See page 6 for
details and page 9 for registration.

May 30, 2009. Fundamentals for Conservation
Commissioners Units 2 & 4. Brewster. See page 6 for
details and page 9 for registration.

May 30, 2009. Basic Wetland Delineation: Soils.
Marion. See page 8 for details and page 9 for registration.

June 13, 2009. Basic Wetland Delineation:
Vegetation. Marion. See page 8 for details and page 9
for reqistration.

July 16, 2009. Soil Science - Field Skills Workshop.
Sudbury. See page 7 for details and page 9 for
registration.

July 30, 2009. Hydric Soils Workshop - Field
Identification, Documentation and Delineation.
Framingham. See page 7 for details and page 9 for
registration.

MACC is a Member of Earth Share of
New England and the Massachusetts
Environmental Collaborative.




