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Conservation Commissions' Authority to
Collect Feesand Spend Funds

By Kathleen E. Connolly, Esqg.

Many MACC Help Line calls involve questionsregardingpermissible
expendituredy ConservatiorCommissiondrom the threedistinct typesof
funds that commissons are authorized by statute to mantain. The
Conservation Commission Fund, authorized by the Conservation Commisg
Act, G.L. c. 40, 88C, is usedfor any purposeallowed by that statute which
canincludea broadlist of costsandexpenseselatedto land. The Wetlands
Protection Fund is authorized by #etlands ProtectioAct G.L. c. 131, 840
into which the local portion of filing fees for project applications are deposi
andexpendituresnadefor administrationand enforcemenbdf the Wetlands
ProtectionAct. The ConsultantFeeFund,which is relatedbut newer is for
collectionof ConsultanFeespursuanto G.L. c. 44,853G.lt is relatedto the
WetlandsProtectionFundbecauseommissionsiavelong beenauthorizedo
spendthelocal portion of filing feeson consultanteview of projects. Given
the 2006 amendments to chapter 44, 853G, howsMeCC recommends that
commissionghage peerreview particularlyfor large andcomplexprojects,
to the applicantthroughthis type of Fund, providedthatthe Commissiorhas

(ConservationCommissionsAuthority.... continuedon page 4)

MassachusettEndangered Species
Act is Endangered!

By Heidi Ricci

The Massachusett&ndangeredSpeciesAct (MESA) MGL Ch. 131A
http://wwwmassgov/legis/laws/mgl/gl-131a-toc.htm is one of the
commonwealth'snostimportantand effective environmentalstatutes. It
protectsover 400 speciesof native plantsand animalsthat have already
suffered seriouslossesof their habitat and populations,and is a vital
mechanisnto preservethe biodiversity of Massachusett®r the benefitof
future generations But the law, andthe programthatimplementst, is under
assaultrom developmentnterests. All stategeneraloperatingfundswere

piectlost this pastyearandat the sametime the legislaturehasput forward a bill
CC. that would effectively gut the statuteby prohibiting MassWidlife from
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Westport Conservation Commissioners
Win Court Case

Massachusett®istrict Court

Westport Conservation Commissioners won a 100% favorable
settlementagainstits Board of Selectmanfor the unconstitutional
interferenceandillegal disbandmenbof the ConservatiorCommission
therefore,establishingthe ConservationCommissionsexistenceand
rightsto doits job (with staf) unfettered.

“MACC applaudghe WestportConservatiorCommissionAttorney
Phil Beauregaraf BeauregardBurke andFranco(New Bedford)and
Public Employees for Environmental Responsibility (PEER) for
winning a settlementhataffirms ConservatiorCommissionersiight to
act unencumbered from politics,” stated Linda Mack, MACC Executive
Director.

In the “Complaint and Jury Demand of the Conservation Commission
of the Town of Westportandfour of its membersasindividualsandas
membersagainstthe Boardof Selectmerof Westportandits members
individually andasmembers'’it states:

“This is an actionseekingdeclaratoryjudgmentandinjunctiverelief
againstmembersf the Board of Selectmerof the Town of Westport,
Massahusets, because of their unconstitutional and otherwise
unlawful conductdirectedat Plaintiffs individually and as memberof
theWestportConservatiorCommission...”

In short,it appearedhatthe WestportBoardof Selectmerperceived
the WestportConservatiorCommissionasbeinga “pro-environment”
majority. Startingin Decemberof 2006, the Selectmersolicited and
collectedcomplaintsagainsthethenConservatiomgent from sources
historically opposedto enforcemenif statewetlandslaws and the
Westportlocal bylaw.

As a direct result of the Selectmemontinued interference, tAgent
resignedin May of 2007the Boardof Selectmervotedto “dissolve”
thesevermemberConservatiorCommissiorandto recreatet asafive
memberCommissionTheyalsoauthorizedoneof its own membergo
serveas “interim ConservationAgent”. The Board of Selectmen
orderedthe Conservatiomffice locks changedand discontinuedthe
Commissions access to email and pending pernditew days later the
Boardof Selectmerrescindedheir vote to dissolvethe Conservation
Commission. The Board of Selectmercontinuedto interferewith the
Commissions performance of its duties up to the filing of the Complaint
andJury Demandon Junell, 2007.

In the settlementagreemenimportant statementghat give direct
supportto ConservationCommissionersn the performanceof their
dutieswere:

(WestportConservationCommissioners...continuedon page 17)
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Your Conservation Commission May Have Authority to Regulate

Bacteria, Phosphorus and Nitr ogenin Stormwater

By Steve Pearlman

DEP_saysCommissionsmay require stormwater Best
Management Practices (BMPs) that are effective at
treating pollutants subjectto “T otal Maximum Daily
Loads” (TMDLS)

Two of the most commonand harmful pollutantsin
Massachusetts waters are bacteria and nutrients
(phosphorusandnitrogen).Bacteria,of course canposea
directthreatto public healthaswell asto fish andwildlife,
andcancurtail recreationaliseof our waterwaysExcess
nutrientscan resultin overgrowth of nuisanceaquatic
weedsto the point whereswimmingandboatingbecome

from stormwaterbut do not explicitly requireremovalof
bacteriaor nutrients.Although someBMPs that reduce
TSSwill alsoreducebacteriaand nutrients,someof the
mostwidely usedones,suchas deepsumpcatchbasins
followed by a brandname“separatoyf’ will generallynot.

The federalCleanWater Act, however mandateghat
DEP control all pollutants-- including TSS, bacteriaand
nutrients -- in watersthat are listed by the state as
“impaired” by that pollutant. DEB required to establish a
plan, called a Total Maximum Daily Load (TMDL), to
reducedischages of the pollutant enoughto bring the

impossible. It can reduce oxygen levels in the water to sualaterbodybackinto compliancewith stateSurfaceWater

an extent that much aquatic life cannot survive.
Phosphorudrom stormwaterrunoff and other human

Quality StandardsCurrently final TMDLs coverall or
part of 17 watershedsnd draft TMDLs cover 14 more.

sources feed toxin producing cyanobacteria, also known BseseTMDLs arefor pathogensphosphorusand,on the

blue-greeralgae which canhaveadversehealtheffects.

Two key laws protectwater quality in Massachusetts:

the stateWetlandsProtectionAct and the federalClean
Water Act. The Wetlands Protection Act Reguations
requireremovalof 80% of Total Suspende&®olids(TSS)

Cape and Islands, nitrogen. See
http://www mass.gov/dep/water/resources/tmdls.htm.

Pursuanto the WetlandsProtectionAct, DEP in 2008

(Your Consarvation Commisson May Have Authority... continued on page 18)

LEC

Creating a Balance: Managing the Environmental Process in Preparation for the Future

Wildlife Habitat Evaluations, Wetland Delineation, Rare Species, Shellfish & Eelgrass Surveys, Shoreline Protection,
Vernal Pool Surveys, Permit Acquisition, Construction Monitoring, Wetland Replacement, Conservation Permitting

508-563-5357
508-563-5358 fax

508-746-9491
508-746-9492 fax

CATAUMET PLYMOUTH

WETLANDS WILDLIFE WATERWAYS

781-245-2500
781-245-6677 fax

WAKEFIELD

508-753-3077
508-753-3177 fax

603-899-6726
603-899-6726 fax

WORCESTER RINDGE, NH
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(Continuedfrom page 1, ConservationCommissionsAuthority...)

adoptedthe appropriatelocal bylaw to authorizethe
imposition of consultant fees and the accounting
mechanismsor the establishmenof sucha fund.

ConservationCommissionFund

A ConservatioriFundis a dedicatedaccountestablished
by a municipality to ensue that the Consevation
Commissionwill havemoneythat canbe spentfor any
purposestatedin the ConservatiorCommissiorAct, G.L.
Ch. 40 88C, without further authorizationupona vote of
Town Meeting or the city council. Such funds are
discussedin Chapter9 of the MACC Environmental
Handbookfor MassatusettsConservation
Commissionex (herein referredto as The Handbook).
Purposedor expendituresnclude the purchaseof land,
maintenanceof or capital improvementsto suchland,
monitoring of consevation restrictions, and expenses
directly relatedto land purchasesncludingtitle searches,
legal expensesf deed preparationand title passing,
investigationof land prior to purchasefor conservation
purposes.Theydo notincludemattersrelatedto the state
WetlandsProtectionAct, discussedelow andfor which
certain expendituresare subjectto approvalby other
municipalofficials.

STONES WITH STYLE"™

While othertypesof fundsareavailableto communities
for someof thesesamefunctions,suchaslandacquisition,
and monies may sometimesbe donatedto theseother
funds,a ConservatiorFundis preferableébecauseat canbe
broader in scope in terms of allowable expenditures. Other
permissible expenditures include the cost of preparing open
space plans and maps; GIS expenses; verna pool
certification (which may also be paid for from Wetlands
ProtectionAct filing fee account);recordingof voteson
land transfersand othertypesof expenseshatareseldom
foreseen and rarely within a Commission's budget.
Donations of funds are always welcome, and the
establishmenof a ConservatiorFundservesasareminder
to the community that the Commissionis availableto
acceptdonationsfor usesunderthe ConservationFund.
Without the fund, groups and individuals might not think to
makea donation soestablishingonecanserveasakind of
advertisement for the causes of Conservation Commissions
andland protectionopportunitieor the community

Money going into the Consevation Fund must be
specifically appropriatedr transferredo that fund by a
majority vote of thetown meetingor city council. Private
gifts requireonly the selectboarar mayor'sapproval,and
borrowedmoneyrequiresa two-thirdsvote. Commissions
thathaveConservatiorFundsgreatly appreciateghat they
do not need further Town Meeting approval or

WALLS WITH STYLE"™

FORA PERMEABLE PAVEMENT COMPARISON GUIDE CALL |1-800-24-IDEAL
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appropriationto spendmoney from their Conservation
Fund. Moneyvotedto the Fundremainsthereuntil 1) it is
expendedby the Commissionor 2) transferredout by a
town meetingor city council vote. Under G.L. Ch. 44
833B, any previousappropriationgevenmoneyvotedinto
the ConservatiorFund) may be transferredo otheruseby
a majority vote of town meetingor a two-thirdsvote of the
city council,if thefundshavenotbeenlegally obligated.In
a city, however, the Conservation Commisson must

letter from DOR to MACC (Seealso, The Handbook,
Figure 12N). The 1998 DOR Guidance includes
explanationf the accountingjncluding that feesshould
be providedto the town treasureiat leastweekly Interest
on the Fund goesto the municipal generalfund. The
accountantmustcertify the amountin the fund at the start

of every fiscal year Disputed funds must not be spent, and

commissiongnustobtainapprovalfrom the selectboard,
city or town manageror mayor prior to spendingWpPA

consent to any transfény portion of a Conservation Fund filing fees.A critical point is that filing feesunderthe

earmarkedy town meetingor city councilfor a particular
purchasenustbe honored.

Oneof thebenefitsto acommissionprocedurallyis that
the provisionsof G.L. Ch. 40 8§14, requiringtown meeting
or city council vote to buy land, do not apply to land

acquisition through a Conservation Fumterefore, neither

WetlandsProtectionAct must be setasidein a special
accounthatdoesnot revertto the generafund, exceptfor
accumulatednterest.

It is importantto avoid spendingWPA filing feesfor
anythingbesidesadministratioror enforcemenof theAct,
andto be carefulto separatéhe typesof expenditureshat

further action nor a two-thirds vote is needed for funding ofan be made from the Conservation Commission FAsd.

purchases (including Self-Help purchases) made with

notedabove,expendituresuchas investigationof land

money from the Conservation Fund, unless the land is to Ipgior to purchase for conservation purposes, trail

takenby eminentdomain.

Every municipality can setits own termsfor useof its
Conservatior-und, providedthe usesare consistentwith

maintenancejnstallation of foot bridges,or preparing
managemenplans for conservationland are all valid
adivities of a Consevation Commission. They are,
however not part of the commission'sjob description

the statuteTo determine whether an expenditure is allowedynderthe WetlandsProtectiorAct. Therefore WPA filing

oneshouldcheckthe purposef the vote to establishthe
ConservatiorFundaswell asthe allowablepurposesinder
Chapter40, 88C. Usesallowedby this type of Fundmay
sometimesoverlap with thoseallowed by the Wetlands
ProtectionFund,but they are separatanddistinct statutes
authorizingseparatenddistinctusesandfunding sources.

Wetlands Protection Fund

Expenditureandaccountingor the WetlandsProtection
Fund were addressedn an article that appearedn the
September/Octobe2005 issueof the MACC newsletter
Essentially thesefiling fees may be usedfor purposes
related to the administraton and erforcement of the
Wetlands Protection Act, including: salaries of
Conservation Commission staff who process the
applicationshiring of counselo defendthe commissionin
suits related to permit denials or enforcement undek¢he
in-housetraining; travel to and attendanceat external
training conference®r workshopsrelatedto the Wetlands
Protection Act; or equipment or materials related to
administrationor enforcementof the Act. While the
expenditures and accourting procedures for the town
portion of WetlandsProtectionAct filing feesareoutlined
in depthin a 1998 Massachusett®epartmenpf Revenue

(DOR) guidance document entitled Informational Guideline

Release (IGR) No. 98-101, that guidance did not
specificallynotethattraining costswere authorized. This
authorizatiorby DOR is containedn a Decembeil7,2002

MACC Newsletter September/October 2009

feesmay not be collectedfor paymentof thesetypesof

(Conservation Commissons Authority. continued on page 11)

ENVIRONMENTAL LAW AND LAND USE COUNSEL FOR
* AGENCIES

* ASSOCIATIONS

¢ No~-Prorirs

* BUSTNESSES
* INDUSTRIES
¢ LANDOWNERS

ENCOMPASSING ALL ASPECTS OF ENVIRONMENTAL
T.AW, REAT, ESTATE, T.AND USE, ANTY RELATED T.ITIGATION
PLUS STRATEGIC ADVICE FOR COMPLEX TRANSACTIONS
AND CONTROVERSIES

GREGOR MCGREGOR ®* MiIcHAEL O’INEILL
NATHANIEL STEVENS ® LUKE LEGERE

15 Court Square, Suite 500
Boston, MA 02108
617-338-6464
Fax 617-338-0737
WWW.MCGREGORLAW.COM

REPRESENTING CLIENTS IN THE ENTIRE RANGE
OF ENVIRONMENTAL LAW FOR 34 YEARS
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Enforcement: Yes You Can! T
Effective Strategies for Handling Wetland Violations
AGENDA Wellesley Northampton
Moderator: Moderator:
Tim Purinton Tim Purinton
8:00 a.m. Registration; Coffee and Donuts
8:30 Welcoming Remarks Linda Mack Linda Mack
8:35 Enforcement Skit Gregor McGregor Gregor McGregor
9:00 Enforcement Basics under the James Sprague Mark Stinson
Massachusetts Wetlands Protection Act Robert McCollum
9:50 Break
10:05 Local Enforcement Techniques Kathleen Connolly Kathleen Connolly
11:00 Enforcement Case Studies
» Navigating the Enforcement Maze: David Pancoast
Issues and Options
* Writing (virtually) Self-Enforcing Orders of Conditions Gail Palmer
» Developing an Enforcement Protocol that Works Karen Leigh
12:00 Lunch Break
1:15 Enforcement Case Studies, continued
» Managing “Surprises” and Making the Most of District Court Lana Spillman
» Monterey Violation uner WPA & Scenic Mountain Act Christopher Blair
1:45 Going to Court - When & How Kenneth Whittaker Kenneth Whittaker
Recent Court Decisions/Enforcement Cases Gregor McGregor Gregor McGregor
2:15 Break
2:30 Panel Discussion with Enforcement Experts: Your Questions Answered
~ Please send MACC your enforcement question(s) in advance to: staff@maccweb.org ~
Wellesley — Kathleen Connolly, Gregor McGregor, James Sprague
Northampton — Kathleen Connolly, Gregor McGregor, Alexandra Dawson, Mark Stinson
3:30 Wrap Up and Closing Remarks Linda Mack Linda Mack
4:00 Adjourn
Above Agenda subject to minor changes. Registration Form on Page 8
SPONSORS SUPPORTERS CONTRIBUTORS
Epsilon Associates BSC Group McGregor & Associates

Rinker Materials/Stormceptor
Wilkinson Ecological Design

JMP Environmental Stearns & Wheler, Inc.

Consulting, Inc.
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m Fundamentals for Conser vation Commissioners
Wl

(see Registration Form on Page 8 for schedule)

MACC

MACC

Unit 1 - Overview of Conservation Commissions: Relationships, Responsibilities, Funds and Fees
Unit 2 - Getting Home Before Midnight: How to Run an Effective Meeting

Unit 3 - The Wetlands Protection Act: Fundamentals, Process and Procedures

Unit 4 - Plan Review and Site Visit Procedures

Unit 5 - Wetland Types: Their Functions and Values

Unit 6 - Writing Effective Orders of Conditions

Unit 7 - Open Space Planning and Protection Techniques

Unit 8 - Managing Conservation Land: Inventories, Goals and Conflicts

MACC Members $45 Per Unit FUNDAMENTALS AGENDA
Non-members $60 Per Unit Morning Check-in 8:30 am - 9:00 am
Morning Unit 9:00 am - 11:30 am
Course materials and break refreshments are included. Lunch Break 11:30 am - 12:30 pm
Afternoon Check-in 12:00 pm - 12:30 pm
Afternoon Unit 12:30 pm - 3:00 pm
Except on October 24, November 7 (3:30 pm for Unit 4)
bring your lunch (lunch is included on October 24 and _ ) ) _
November 7 as they are at Fall Conference) Times may vary slightly depending on location.
Exact times will be sent with registration confirmation.

Advanced Certificate Training Program
(Core Day)

Wetlands Ecology and Conservation Biology

This all-day session will make important connections between a Commission’s open space and wetlands
work and the guiding principles of ecology and biodiversity. You will gain an understanding of the nature
and function of resource areas and wetland ecology, the impact of the projects which come before you,
and the measures you can take to adequately protect your land and water resources on the
watershed and ecosystems levels.

Wednesday, November 18, 2009 « Habitat Education Center & Wildlife Sanctuary, Belmont
Check-in 8:30 a.m. Class 9:00 a.m. - 3:30 p.m.
(Lunch Break 11:45 a.m. - 12:45 p.m. Bring a bag lunch.)

Members $90 « Non-members $110
Fee includes course materials and morning refreshments.

Additional Core Day sessions are being scheduled.
Watch your Newsletter or www.maccweb.org for details.
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Name

Commission/Organization
Address Home  Work
City/State/Zip
Phone with area code (Evening) (Day)
E-Mail

Please indicate method of payment and mail to: MACC, 10 Juniper Road, Belmont, MA 02478. Member fee applies to
Conservation Commissioners, the principal commission staff person, and other individual and corporate members of MACC.
Non-members may receive member rate by joining MACC. Call 617.489.3930 for details. Cancellation must be received in
writing (malil, fax, e-mail: staff@maccweb.org) at least 2 business days prior to a session. No refund for less than 2 days
notice. A $10 processing fee will be deducted. Confirmation with exact times and directions will be sent via e-mail.
Registration also may be made online at www.maccweb.org.

Fundamentals for Conser vation Commissioners
MACC Members $45 per Unit « Non-members $60
Fee includes materials and morning refreshments
Lunch is included only on October 24 and November 7 if taking both units.

(please ! each Unit you plan to attend)
Saturday ~ October 24 ~ MassBay Community College, Wellesley Hills

Morning: Unit 7 Afternoon: Unit 8 $
Saturday ~ November 7 ~ Clarion Hotel, Northampton

Morning: Unit 7 Afternoon: Unit 8 $
Friday ~ November 13 ~ Belchertown Town Hall

Morrning: Unit 1 Afternoon: Unit 3 $
Saturday ~ November 14 ~ Jones Library, Amherst

Morning: Unit 2 Afternoon: Unit 4 $
Saturday ~ December 5 ~ Jones Library, Amherst

Morning: Unit 5 Afternoon: Unit 6 $

Wetlands Ecology and Conser vation Biology (Core Day)
MACC Members $90 « Non-members $110

Wednesday ~ November 18 ~ Habitat Wildlife Sanctuary, Belmont $

Fall Conference - Enforcement: Yes You Can

MACC Members $90 « Non-members $115
Fee includes materials, morning refreshments and lunch

Saturday ~ October 24 ~ MassBay Community College, Wellesley Hills $
Saturday ~ November 7 ~ Clarion Hotel, Northampton $
Total $

Method of Payment:
Check enclosed (payable to MACC) "
Bill my credit card: Visa " MasterCard " American Express " Discover "

Card number: Expiration Date
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Is Cutting a Single Tree an "Alteration"?

by Tino Lichauco

Applying theWetlands ProtectioAct (WPA) regulations

often requires determining an extent to which land has been

"altered." The regulatory definition can be difficult to

interpret at times. It does not define alteration explicitly but

doesprovide someexamples.In particular Rule 10.04
includes,asone exampleof alteration,"the destructionof
vegetation. This would appeatto includetreeremoval.

It is a simple matterto quantify an extentof alteration
whenanentirestandof treesis cutdown.Onesimplyfits a
closedcurve aroundthe standof treesand calculateshe
areaboundedby the curve.

A difficulty arises,however when the development

occursin suburbarareasMany suchdevelopmentslo not
require cutting a contiguous forested area. Instead,
developmentypically requiresselectivelycutting isolated

trees. The alteration associated with cutting isolated trees i

too often ignored when quantifying the amountof land
beingaltered.

tree also puts one on a slippery slope. Thereis no clear
guidelineto determingjust how far two treeshaveto be

Ignoring the alteration associated with cutting an isolatdkgforethecutting of thosetreesneedno longerberegarded

tree resuts in an inconsistent interpretation of the
regulations.

Considera first example,in which a set of treesis
arrangedsuchthattheir canopieanergeinto a singleleafy
mass.In sucha case,cutting everytreein the setwould
unquestionablpe regardedasan alterationof the acreage
occupiedoby the setof trees.

asanalteration.

Finally, by makingit easierto cut down isolatedtrees,
onemorerapidly depletesghe supply of treesin suburban
areasAs a practicalmatter many of the treesin Boston's
innersuburbsareisolatedtrees.Suchtreesaremorereadily
disregardedvhenconsideringextentof alteration.If such
treesare providedwith lesserprotectionsimply because
theyaremorealone,the lossof treesin thosesuburbswill

Consider now a second example, in which the same tresscelerate. This affects local climate, air quality, and
are spread out so that they might be regarded as isolatedhabitat,andcontributesto urbanheatislandeffects.

sucha case cuttingall thetreesmay not beregardedasan

alteration for no better reason than because the trees are nét construingthe rules, it would not be unreasonabléo

clusterednto a singlecontiguousarea.

Thesediffering resultsdefy logic. If treesarecut, it is
reasonabléor the alteredacreageo beindependenof the
spatialdistribution of trees.Furthermore removalof the
canopyof evenonetreechangeshe light, wind, andother
microhabitatcharacteristicof the entire areapreviously
shadedandshelteredby thattree. This canaffect,among
other things, wate tempenture, which is one of the

regardthe removalof a treeasbeingalterationof an area
coextensivewith that tree'scanopy Sucha construction
would resultin fewerunnecessaryreeslost in thoseareas
thatcanleastafford it.

Tino Lichaucois amemberof the BelmontConservation
Commissioranda patentattorneywith the Cambridgefirm
of OcchiutiRohlicek& Tsao.

characteristics explicitly cited in the regulatory definition of

Alter.
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Safetyvs. Local Control of Protected Lands:
The Caseof George Jordan Conservation Land

By Lori Eggert

Geoge JordanConservatiorArea is underassaultA Mitigation plansfor Massports vegetatiormanagement
37.3acreparcellocatedadjacento Hartwell Town Forest  plan include replacingnumerousstandsof tall canopy
off Harwell Roadin Bedford, this land was purchasedn  white pineswith onehundred 1.5-2inch calipertreesand
1972 with stae and federal asdstance. The Bedford 400 small shrubs.The managemenplan also includes
Conservation Commission made the following statement bherbicideapplicationto control the buckthornthat will
Town Meeting when it sought approvd of this land resultwhenthe shadeandmoistureconditionsarealtered.
acquisition:

Masspordid not procureeasementt the airspaceover

“This pieceof land hadlong beenplannedasalogical Jomdan when it acquired Hansoom Airfield from the
extensiorof the Town Forestto give maximumprotection  Airforce in 1947.In discussionsvith the Town of Bedford
from the activitiesof Hanscon¥Field.” andthe BedfordConservatiorCommissionMassporthas

assertedhatit categoricallyrefusego considerany FAA-

Jordanis now threatenedy the very entity for whichit  permitted alternatives to the tree cutting (such as displaced

is currentlyservingasa visual, noiseandpollution buffer.  thresholdsthatwould savehundred=f trees.
Massport,the operatorof HanscomField hastold the

Bedford Conservation Commission that 7% of this Massport loudly beats the airspace safety drum, but as is
conservatiorland mustbe altered--treesemovedtopped the case with airport neighbors around the world, the worry
or trimmed-for the purpose of addressing vegetdive is alwaysaboutairport expansionDo Massports safety
obstructiondo navigableairspaceoff the airport.

(Safetyvs.Local Control of Protectedands...continuedon page 16)
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(Continued from page 5, Conservation Commissions Authority..)

purposes.Thesetypesof nonregulatoryactivitiesarepart
of the commission'authorityunderChapter40, 88C, but
would not relateto suchadministrationor enforcemenof
theAct.

In EmersonCollege v. Boston 391 Mass.415,424-425
(1984), the Supreme Judicial Court described the
characteristic®f legitimatefeesasfollows: (1) the fees
are chagedin exchangefor a particulargovernmental

fundsin therevolvingaccountatthe endof thefiscal year
"shall revertto surplusrevenueunlessthe annualtown
meding..votgs] to transfer such balance to another
revolving fund estabished under this section."” With
respect to an edimated receipts account, the statute
expresslyprovidesthat"[a]ny balancein suchaccountsat

the end of the fiscal year shall be deposited into the general
treasuryof the city or town."

Whetheror not the balanceof suchrevolvingfundsare
depositedn the generalaccountmunicipalitiesmustbe

service which benefits the party paying the fee in a manrgreful not to uselocal bylaw/ordinancefiling fees for

"not sharedby othermemberof society"”;(2) thefeesare

non-wetlandases,or generalusesfor the town, suchas

paid by choice, in that the party paying the fee
the option of not utilizing the govemmental
serviceandtherebyavoidingthe fee; and(3) the
feesare collectednot to raiserevenuesput to
compensate the governmental entity providing

MRCC Strongly
recommends that
all  commissions
create and utilize all
three types of
thveds to maximum
effect.

supplementinghe generalfund or anothertown
account,or, for example purchasinga fire truck,
etc. As legitimateasthoseusesmay be, they do
not relate to wetlands application fees. Filing fees
must be relatedto the serviceprovided,or they

servicesfor its expenses.Feesthat do not meet

could constitutean illegal tax. This is wherea

thesethree characteristicavould be regardedasillegal
taxesunderthis so-called"Emersontest.” As DOR has

commission must be aware that it gets its
responsibilitiesanddutiesfrom two differentstatutesand

noted in opinions to towns on town meeting votes, a lawftie carefulto keepthe moniescollectedfor eachseparate,

feeis onethat only coversthe Commission'seasonably
anticipatedcostsor providing the servicesfor which the
feeis assessedSouthviev Coop.HousingCorp. v. Rent
Contol Bd. of Cambridge, 396 Mass. 395 (1985).
Moreover in Baker v. DEP, the AppealsCourt not only

upheld the state fee concept, but also held that the filing fee

chaged doesnot needto matchthe exactcostin any
particularreview providedit is reasonableverall.

It is alsoimportantto notethatthe WetlandsProtection
Fund mustkeepWPA filing feesseparatdrom any fees
assessegursuantto local wetlandsbylaw or ordinance
fees; suchfees are typically held in a revolving fund
pursuantto G.L. c. 44, 853E1/2. The WetlandsBylaw

fees may be placed in a revolving fund account only if suc

an account has been authorized by Town Meeting.
Otherwise the collectedfeeswould haveto be deposited
into the Town'sgeneralfund, pursuanto G.L. c. 44, 853.
This revolving accountmust be re-votedeachyear by
Town Meeting or the City Council/Mayoand the vote can
specify permissibleusesof the fund andthe anticipated
amourt authorized to be spent. With resped to the
dispositionof any unexpendethalanceof fundsremaining
in a revolving accountat the end of a fiscal year the
expenditureof suchfunds may be authorizedby Town

Meeting as part of its reauthorization of the revolving fund

for the nextfiscal year If, howevertherevolvingfundis
not to be reauthorizedor the nextfiscal year or if the
purposedor which the moneyin the revolving account
fund may be spentareto be changedfor the next fiscal

year then G.L. c. 44, 853E 1/2 provides that the balance ¢
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andthe expendituregor eachgroupof tasksseparate.

Underthe Emersontest,a commissionmay not chage
fees under thevetlands Bylaw for the purpose of covering

~Y BSC GROUP
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Construction Monitoring & Review
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33 Waldo Street
Worcester, MA 01608

n tel: 508-792-4500
= fax: 508-792-4509

toll free: 800-288-8123
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15 Elkins Street
Boston, MA 02127

n tel: 617-896-4300
= fax:617-896-4301

web: www.bscgroup.com
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costsunrelatedto the administrationand enforcemenof
that Bylaw. As reoognized in the Emerson decision,
regulatoryfeesmay be setwith a goal of reimbursingthe
town for all expensesmposedon it by the activity to be
regulated Therefore,t is appropriateo takeinto account
not only thedirectcostsof regulationbut all theincidental
coststo which the public is likely to be subjectedas a
consequencef the permittedactivity. As discussedbove,
legitimate administrationcostsupon which the feesare

Commissions.
Previously the best
option for a
commission seeking
the authority to
impose consultant
fees on certain projects could petition for special legislation
giving it thetype of authority providedto the otherboards

by the statute. Thatworked,but it wasalong andtedious

based may include such things as staff salaries, consultapt®cessfor both the commissionsand the Legislature.

to delineatewetlandsor review applications,and legal
expensedor administeringand defendingthe Wetlands
Bylaw. Ensuringthatyou avoid establishinga fee, which

Meanwhile,projectswereproposecandcommissionsised
their limited resourcego review complex applications.
Finally, in 2003, the Legislatureamendedhat statuteto

constitutes an illegal tax, is important for all types of funds$nclude an authorizationfor any city or town “by rules

involving depositof fees.
Consultant FeeFund

WPA filing feesoften fail to coverthe entire costsof
consultantdor large,complexor controversiaprojects,as
discussedn Chapterl5 of the MACC Handbookwhichis
why MACC lobbied for authority for commissionsto
imposeconsultantfees. This authority had alreadybeen
providedto otherboardsunderG.L. c. 44, 853G(planning
boards,zoning boards,and boardsof health), but until
2003, the statute did notinclude Conservation

At Anderson & Kreiger,
the environment fills our field of vision.

Specialized knowledge. Personal commitment.

At Anderson & Kreiger LLP, environmental law is our focus

and our passion. For nearly two decades, we have represented
conservation commissions in areas ranging from wetlands
protection to drafting regulations and by-laws. We offer the depth
and experience of a large firm with the rates and responsiveness
of a small firm. Contact George Hall at {617) 621-6530.

One Canal Park, Suite 200, Cambridge, Massachusetts 02141
Tel (617) 621-6500 Fax (617) 621-6501 www.andersonkreiger.com
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promulgatedundersection8C of chapter40” to impose
“reasonable fees for the employment of outside
consultants.” Thusactivitiesunderthe ConservatiorFund
werecovered. An articlein the September/Octob&t003
MACC newsletterexplainedthe statutory change,and
includeda modelregulationthat commissionscould use.
The statutewas further amendedn 2006 to clarify that
ConservationCommissionsmay use the consultantfee
provisions of section 53G when implementing the authority
conferred‘underanylocal wetlandsordinanceor by-law.”
Now, if a ConservatiorlCommissioradoptsthe appropriate
wetlandsbylaw or ordinanceprovision, it can impose
consultantfees,and can enactrules and regulationsfor
collection of suchfees. MACC's Model Bylaw (Section
20.5) contains a provision you can use in your bylaw if your
commissiorwishesto addauthorityfor consultanfees.

The statute spedfies certain administrative rules a
municipality mustenactprior to establishinga revolving
fund. Among otherthings, a municipality must establish
andvoteonrulesthat: (1) imposeareasonabléeefor the
employmentof outside consultants;and (2) provide a
means to appeal the choice of consultants to the city council
or town Board of Selectmen. While the procedurefor
appealds largely at the discretionof the municipality, the
subjectmatterof an appealis limited to claimsthat the
selectecconsultanteitherhasa conflict of interestor does
not possesshe minimum requiredqualifications.Also, a
consutant must possess minimum qualifications that
includeeither(1) aneducationatlegredn or relatedto the
field atissueor (2) threeor moreyearsof practicein the
field atissueor arelatedfield.

A Commission must adopt written rules relative to hiring
consultantsTheserules,like anyotherrulesor regulations
of the commission, do not require a public hearing or public
comment or a town meeting vote. Howevfer purposes of
harmonywith theregulatedccommunity it is recommended
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that the commission conduct a public informational sessio@onclusion

andtakeinput.

Commissionsmay set up specialrevolving accounts,
with their local treasurefor the depositof consultingfees,
andeachprojectrequiresa separateccount. The money
depositednto the fund may not be divertedto any other
use,andanyexcessnustbereturnedo the applicantwith
accruednterest. The commissionrmustmakea reportof

MACC strongly recommends that all commissiors
createand utilize all threetypesof fundsto maximum
effect. Their purposes to helpfinanceandfacilitate work
by the commissionandthey requirecareful creationand
implementatiorin accordancevith the statuteggoverning

each. Whether a commission establishes one or all three of

thesefunds, it shouldfamiliarize itself with the applicable

the account available to the applicant, and an account mustatutesand DOR opinions,andcontactDOR wherethere

beincludedin the town'sannualreportand submittedto
DOR'sBureauof Accounts. Thereis no requiremenfor

is any question.Thereshouldalsobe a consultationwith
the town counselor city solicitor and the accountanto

annual authorization by any governmental body to roll oveensurethat the funds are establishedwith the requisite

accumulatedundsin 853G accountslike thereis with
otherrevolvingaccounts.TheHandbookfurtherdescribes
the accountingmechanismgor such funds further in
Chapter3.

A commissionneednot obtainauthorizationto engage

approvalsor votes and that appropriatefees or other
moniesaredepositednto the appropriateaccountAlso it
is importantthat expendituresare correctly madeout of
eachaccountto avoid any violations that would leadto
unnecessargxpenseo correct.The Commissionshould
periodicallymonitorandreviewthe accountbalances.

or pay consultants, but the Commission should require that

the applicantpay the fee prior to engagingany consultant
to conductwork. This will avoid a host of potential
problems, such as if the applicant doesn't like the

Kate Connolly is an Officer of MACC andan attorney
in the Real Estateand RegulatoryDepartmenof Murtha
Cullina, LLP

consultant's report or Commission's decision and refuses to

pay and/orwithdrawsthe application.

As detailed as the statute is with respect to accounting;

is broadregardingthe scopeof usesfor consultants.
Basically they are appropriate for assisting the
Commissionin any of its legal powersor dutiesunderthe
Wetlands Protection Act, Chapter 131, 840, or the
Conservation Commisdon Act, Chapter 40, 88C.
Consultantamight assista commissionin review of any
type of applicationunderthe Act, including: checking
stormwaterrunoff or other calculations;resourcearea
delineation;reviewingwildlife evaluationsor determining
the presenceof rare species;drafting a permit; advising
whethera project meets,or can be conditionedto meet,
applicablelaws andregulationsadvisingthe commission
regardinganappealattendingsite visits, meetingsgetc.; or
for assistanceelatedto municipalconservatiodand, such
assurveysor otherresearchwherethereis a proposailto
convertdedicatedbpenspaceto anotheruse. Despitethe
wide rangeof usesfor a consultant MACC recommends
employingconsultantaindrequiringapplicantso pay for
them only when their expertise is needed by the

Commission because the project warrants the extra revi

Otherwise the Commissiorrunstherisk of achallengeoy
the applicant that the expenditure and report are
unnecessary
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(Continued from page 1, Massahusetts Endangered SpeciesAct....)

protectingrarespecieshroughtheregulatoryprogramthat
it hascarefullydeveloped.

Housebill 4167,is innocuouslytitled, An Actrelativeto
projectreview or permitrequirementuponcertainland by
the Departmentof Fisheries,Wildlife and Ervironmental

Law Enfocement But the real ééct would be to eliminate

the Natural Heritage'sand EndangeredbspeciesProgram's
(NHESP) ability to regulate activities in Priority or
EstimatedHabitat. The bill would amendMESA by
adding:“The directorshall not imposeany projectreview
or permitrequirementuponany land unlesssuchland is
locatedwithin anareawhich hasbeenduly designatedsa

activity or attemptto engagein any suchconduct,or to
assistsuchconduct,andin referenceto plants,meansto
collect, pick, kill, transplantcut or processor attemptto
engageor to assistin any suchconduct.” The statutealso
statesthat the Depatment has the authority to draft
regulationsto implementthe statute,asis typical. The
regulationsapply the statutorydefinition of take, stating
“Disruption of nesting,breeding,feedingor migratory
activity may result from, but is not limited to, the
modification,degradatioror destructionof Habitat.” (321

significant habitat.” Since no “significant habitat” has beerxpr 10.02).1n additionto the prohibition on take, the

designatedthe agencywould not be able to regulate
projectsanywherein Massachusetts.

MassWldlife andNHESPhavetakena very middle of
the road approach to implementing the.ldMESArequires
that rare plants and animas listed as Endangered,

Threatened or of Special Concern be protected from “takejyetiands, called Estimaed Habit.

defined“in referenceto animals,meansto harassharm,
pursue,hunt, shoot, hound, kill, trap, capture,collect,
processdisruptthe nesting breeding feedingor migratory

Horsley Witten Group

Sustainable Environmental Solutions

PR SR D S

WETLANDS ASSESSMENT & DELINEATION
RESTORATION AND MITIGATION PLANS

RARE SPECIES ASSESSMENT (MESA)

WILDLIFE HABITAT ASSESSMENT
EXPERT WITNESS TESTIMONY
STORMWATER MANAGEMENT
SMART GROWTH PRACTICES
EDUCATION AND OUTREACH
PROJECT REVIEW SERVICES
CIVIL ENGINEERING

SITE ASSESSMENT

90 Route 6A » Sandwich, MA 02563
Phone - 508-833-6600 - Fax - 508-833-3150

Newburyport, MA
978-499-0601

Providence, Rl
401-272-1717

statuteallows, but doesnot require,the stateto designate
“Significant Habitat” for Endargered and Threatened
Speciesput not Speciesf SpecialConcern.

The NHESPhascarefully mappedPriority Habitatsof
statelisted rare speciesanda subsetf theseareaswithin
It establisted a
publicly vettedregulatoryreview programto ensurethat
no takingsoccur This programincludesa list of routine
activitiesthatareexempt.andprovidesfor reviewof other
projects. Timelinesareestablishedn the regulationsand

if the agency fails to meet them the project is automatically
approved. Landowners can challenge the mapping of their

propertyif they believeit is notin fact habitatfor a rare
species. Without Priority Habitat,landownersvould not
know thatthey were at risk of taking a rare speciesand
thusviolating the MESA statute.

Permits for taking

rare species for sdentific,

educational, conservation, or management purposes can be

grantedthroughthe Division of Fisheries& Wildlife. If
certaincriteria are met, projectsresultingin a "take" of
state-listedarespeciesnaybeeligible for a Conservation
and Managementermit, if commitmentsare madeto

14
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mitigation that resultsin a net benefitto the speciesThe
NHESPalsoreviewsprojectswithin EstimatedHabitatsof
Rare Wetland Wildlife during review under the
Massachusetté/etlandsProtectionAct (M.G.L. Ch. 130
Sect. 4) and submits letters to the Conservation
Commissionthat the commissionersnustconsiderbefore
issuinga wetlandspermit.

law and its

Developers have chadlenged the

CONGRATULATIONS
Fundamentals GRADUATES!

administration on several occasions, and it has been upheld.

Judgeshavedeterminedhatthe agencyis correct.thatif a

project will so alter a habitat so that the affected species can

no longer carry out its normal feeding, breeding,and

migratory activities, then a “taking” hasoccurred. The

regulatorystructureNHESPhascraftedprovidesmapsthat

are readily accessible to any landowner or anyone

consideringpurchasingand, therebynotifying them that

they need to check with NHESP before undertaking

activities that might resultin a taking. Thousandsof

projectsarereviewedeveryyeat and more than 95% of

themproceedwith a determinatiorthat no takewill occur,

sometimeswith reasonableonditionsimposedon the way

the projectmay be carriedout. Only a handfulof projects
annually require a full Conservationand Management
Permit.

Yet becausaleveloperdind the law inconvenientthey

Michael Mavrides Wrentham
Petra Templin Wales
Jannell Zarba Newburyport
Brenda Kelly Bedford

Tim Bauman Ashby

havetried to paintit asunreasonabl@and unfair. It is
neither Similarto manyotherenvironmentalaws suchas
the WetlandsProtectionAct, the administrationof MESA
involves mapping of the resourcesand a standardized
review procesghat ensuredairnessand consistency No
change in the law is warranted, and the proposed bill wo
be disastrous for both landowners and rare species.
Landownes would be subject to proseution for rare
species takings aft¢he-fact, resulting in hefty penalties fon
work that could easily havebeenconditionedto avoidthe

taking. And rare species will suffer losses that are
unnecessarily and readily avoidablEhe legislature should
dismissthis bill and restorefunding to one of the most

d

WETLANDS/WATERWAYS
ZONING/SUBDIVISION CONTROL/40B
HAZARDOUS AND SOLID WASTE

GLENN A. WOOD, ESQ. SPECIAL MUNICIPAL COUNSELING
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effective environmentaprogramsn the commonwealth.

Land protectionprograms,ConservationCommissions,
cosstal watebird protections, and wetlands restoration
programsareall guidedby the informationandregulatory
decisions provided through MESA0 undo their authority
to protectrarespeciedrom takingswould be devastating.

Heidi Ricci is an MACC Board memberand Senior
Policy Analystat MassAudubon.

Environmental Consuiting Services
For Conservation Commissons
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WetlandDelineationReviews
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ErosionControl Plans

Stormwater Management System Evauations
WetlandRestoratior& Mitigation Plans
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VernalPool Assessments
WetlandPlantNurseryandPlanting
Services
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Wetlands Preservation, Inc.
Environmental Consulting Services
475Ipswich Road,Boxford, MA 01921 (978)352-7903
47 NewtonRoad,Plaistow NH 03865 (603) 382-3435
FAX : (603)382-3492E-MAIL: info@wetlandwpi.com
Website: www.wetlandwpi.com
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(Continued frompage 10, Sakty \s Local Control of Protected Lands...)

concernsarisepurely from currentuseof the runway or
doesthe enormousscopeof the treeremovalprojectpoint
to safetyconcerndor potentialusersof the runway?And
more generally speaking, does safety trump local control
protected lands, lands that the Conservation Commissiot]
chagedby law to protect?

The Bedford Conservation Commission has a tough ro{ g

ahead. Masgort has repeatadly maintained tha their

cuttingplandoesnottriggerArticle 97.

The Commissionhassomevery deepconcernsabout
this.Is Massports planfor Jordana changeof use?Is re-
conturing the landscapeto facilitate airport operations
consistentwith our chage to protectand preserve?, for
one, believethat changingthe very contourof Jordanby
swappingout tall canopy habitat for fields of shrubs
constitutesa major changeof use. And asfor the human

partof the equation, questionhow the removal/alteration
of the lage canopy buér affects the levels of aircraft noise
and pollution experienced by hikers and abutting
homeownersAlso, Masspors dictums regarding the exact
numberof treesthat mustgo plus the unspokerthreatof
lawsuitsshouldthe ConComsayno, smackvery muchof
achangeof control.

Conservation Commissions all over Masseachusets
should pay attention to the fate of George Jordan
ConservatiorLandin Bedford,especiallyif they sharemy
belief thatlocal stewardshavethe discretionto determine
whethervegetatiormanagemenplansproposedy outside
partiesrepresenta changeof use/control.Feel free to
contact me with comments or questions -
Lori.Eggert@verizon.net.

Lori Eggert is Vice Charman of the Bedford
ConservatiorCommission.

Shaping the Future of

Your Community
Free Workshops

Mass Audubon has scheduled a series of free
workshops this fall to assist residents in
southeastern Massachusetts and southern
Worcester County in planning how land is
developed and protected. Shaping The Future
of Your Community workshops will give you the
tools you need to help guide your community to
a sustainable future and maintain a high quality
of life. More information is available at
www.massaudubon.org/shapingthefuture
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(Continued from page 2, Westport Conservation Commission....)

“.... The ConservationCommissionas a statutorily
authorized regulatory body, has the respongbility to
considerapplicationsthat comebefore it in a fair and
equitable manner, in due conpliance with the state
WetlandsProtectionAct (M.G.L. c. 131 8§ 40) and related
regulations.TheBoard of Selectmemvill notinterfere with
the Commissionn its discharge of that responsibility

“... The Board of Selectmen does not have any
supervisary or managerial authority over personnel
appointedby the ConservationCommissiorpursuantto
M.G.L.c.4088C’

“... Pursuant to M.G.L. ¢ 131 § 40, any peson
aggrieved by the Commissiors order or failure to act on
applicationspendingbefore it pursuantto its statutory
authority has the right to challeng through an
administative appeal process to the Massachusetts
Department of Environmental Protection (DEP), as
establishedy stateregulations.The Board of Selectman
shall direct personswith complaintsrelativeto decisions
onWetlands PotectionActapplicationsto the appropriate
appealprocess;any complaintsof anothernature shall be
directedto the appropriate authority (e.g. OpenMeeting
Law violation to the District Attorney, Ethicsviolationsto
the StateEthicsCommissionetc.)’

“l encourage all Commissions to stand strong in
administeringhe WetlandsProtectionAct andby-lawsfor
the protectionof wetlandsacrossMassachusettd/Vhile
local pressurexan be dauntingat times, this settlement
confirms and addssupportto the authorizedregulatory
responsibilityeachof ushold,” statedLinda Mack.

In the setlement, the Board of Selectmen also
acknowledgedhattheir vote to dissolveandreconstitute
the ConservatiorCommissionasa whole wasillegal and
did not complywith therequirement®f M.G.L. ¢ 40 88C.

“This is a clear messagdo municipal officials across
Massachusettthat ConservationCommissionmembers
may carry out their responsibilitiesunderthe Wetlands
ProtectionAct without retaliation,” statedNew England
PEERDirector, Kyla Bennett.

To read the full storycomplaint and settlement, go to the

PEERwebsiteat:http://wwwpeerorg/
news/news_id.php?row_id=1200

MACC Newsletter September/October 2009

Call for Nominees
MACC
EnvironmentalServiceAwards

MACC is now accepting nominations for the prestigious

Annual EnvironmentalService Awards presentedeach
spring to individuals who have made outstanding
contributionsin environmentahndconservatioradvocacy
education, research and resource protection in
Massachusetts. The awards will be presented dtrtheal
EnvironmentalConferenceat the College of the Holy
Crossin Worcesteron February?27,2010.

ConservatiorCommissionersCommissiorstaff, citizen
activists,careerenvironmentalistsgonsultantspoliticians,
governmenbfficials, foundationsteachersstudentsand
otherswho havemademeasurableontributionsarelikely
nominees.Actionswith respecto wetlands, openspace,

wildlife, science, pollution, growth control, or other related

activitiesmay qualify.

Award Categoriestypically include a “Conservation
Commissionenf theYear” Thisawardwill begivento a
present or past Commissone who has made a rea
difference to his/her board and communiy outstanding
CommissionAdministrator or other staff personis also
usually recognized. Be alert to accomplishmentsike:

building an effective Conservation Commission; increasing

efficiency of operationshearings,and meetings;writing
and passingnew bylaws; broadeningthe Commissions
constituency;enforcingthe WetlandsProtectionAct and
bylaws; spearheading important land acquisitions,
developing land-management tools; and completing
significantlocal projects.

Othercategoriesareflexible, allowing MACC to tailor
theawardsto deservingecipients. Overthelong haul,we
wantto leaveno oneout.

We publishthe awardeesn the MACC Newsletterand
programfor the Conference. We personallyinvite the
awardeesand their family or co-workersto attendthe
conference.

Your nominationsshouldinclude: name,addressand
daytime telephone number of nominator(s) and
nominee(s); background, affiliations and two pages
describingrelevantachievement®f nominee;detailson
any organizationmaking or sponsoringthe nomination;
letters of support from at least two persons or
organizationsbut not morethanfive.

Thedeadline for your awardnominationis October 1,
2009 Sendto: Awards Committee,MACC, 10 Juniper
Road,Belmont,MA 02478,fax to 617.489.393%r e-mail
to lindsay.martucci@maccwelgor Call MACC at
617.489.393@ndaskfor Lindsaywith any questions.
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(Continued frompage 3, Your Conservation Commission May Hawe...)

statedn writing that ConservatiorCommission$avethe
authority to requirebestmanagemenpractices(BMPSs)
that are effective at removingpollutantsotherthanTSS,
suchasbacteriaor nutrients,if a wetlandprojectis in a
watershedwvith a TMDL thatidentifies stormwaterasa
major sourceof that pollutant. The 2008 Massatiusetts
StormwateHandbook in a sectionentitled“Stormwater
Dischargesand Total Maximum Daily Loads,” (Vol. 1,
Ch. 2, pagesl? - 13) states:

If a proponentis proposinga project that is in
the watershedof a water body with a TMDL, and
if the project is subjectto wetlands jurisdiction,
the proponent must selectstructural BMPs that
are consistentwith the TMDL. Becausepollution
prevention is an interest identified in the Vétlands
Protection Act, Conservation Commissionsand
MassDEP may require use of such BMPs when
reviewing projects subject to jurisdiction under the
Act.

Volume?2, Chapter2 of the StormwatetHandbooKlists
the bacteria and nutrient removdi@éncies of dozens of
specific BMPs, which are summarizedn the Table on

pagel9.

Commissionsmay also have authority to require
BMPs that are effective at bacteria or nutrient removal
evenwhenthereis no final TMDL

If thereis a draft TMDL or otherstrongevidencethat
stormwatelis a major sourceof a seriouswaterpollution
problem(suchas a DEP Watershediasedplan or local
water quality data),it would appearthat the Wetlands
Regulations give Commissians the discretion to sd
additional  conditions (beyond the Stormwater
Managemen$tandardsjn orderto protectthe “pollution
prevention”interestof the WetlandsProtectionAct. For
example 310 CMR 10.05(6)(b)statesthat for dischages
in resouce areas or buffer zones:“The Order shall
impose conditions setting limits on the quantity and
quality of dischagesfrom point souices(both closedand
openchannel),whenlimits are necessaryo protectthe
interestsidentifiedin M.G.L.c. 131, Sectior40?

Even for non-pointdischargego groundor surface
water the same section of the WetlandsRegulations
states “T he Order of Conditions shall impose sud
conditions as are necessay to meet performance
standads set forth in 310 CMR 10.21 through 10.60
[provisionsapplyingto individual resourceareasjandthe
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Sormwater Management Standards provided in

10.05(6)(k)through (q)” (emphasisadded).This implies

thatOrdersmayincludestormwatetrelatedconditionsthat

go beyondthe specificStormwateMManagemenStandards
of Section10.05(6)if suchconditionsareneededo meet
resource area performance standards. Performance

standarddor both inland Banksand Land Under Water

state that proposedwork “shall not impair ground or

surfacewaterquality” and,for BVWSs, thatwork “shall not

destroyor otherwiseimpair any portion of saidarea.”

Conclusion

ConservationCommissionsin watershedscoveredby
TMDLs (andin watershedswherethere is other strong
evidencethat stormwaterrunoff playsa significant role
in causingseriousbacterial or nutrient pollution) may
want to consider distributing the Table below to
applicantsand requiring them to implementsuch BMPs
as are neededto minimize the pollutants of concernin
their stormwater discharges.An exception should be
madeif the applicantdemonstratedhat a BMP(s) would
not be effective or necessary on its particular site.
Commissiongnay also chooseto require that applicants
provide water quality treatment for the first 1 inch of
rainfall, as is currently required in the Wetland
Regulationsfor “sensitive” areas.” This would result in
treatment of 86% of averageannual rainfall, compared
to 65% under the normal 1/2 inch treatment
requirement,and thus would increasepollutant removal
greatly

The MA Stormwater Handbook is available under the
heading of “Stormwater Policies and Guidance” at
http://wwwmass.gov/dep/water/laws/policies.htm#storm.

StevePearlmans AdvocacyDirector for the Neponset
River Watershed Assocation and Coordinator of the
Watershediction Alliance of SoutheasteriMassachusetts.
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BACTERIA AND NUTRIENT REMOVAL EFFICIENCIES OF STRUCTURAL BMPs

(according to Vol. 2, Ch. 2, pp. 1 - 132 of MA Stormwater Handbook)

NOTE: NON-STRUCTURAL BMPs SUCH AS ENVIRONMENTALLY SENSITIVE SITE DESIGN and
SOURCE REDUCTION ARE EQUALLY OR MORE EFFECTIVE AS STRUCTURAL BMPs!

Pathogens

Total Nitrogen

Total Phosphorus

(Bacteria)

[Effectiveness of BMPs may vary significantly depending on location]

Pretreatment BMPs (pp. 1-21)

Deep Sump Catch Basins Insuff. Data’
O1l/Grit Separators Insuff. Data’
Proprietary Separators Insuff. Data
Sediment Forebays Insuff. Data
Vegetated Filter Strips Insuff. Data

Treatment BMPs (pp. 22-67)

Filtering Bioretention Areas Insuff. Data’
(including rain gardens)

Constructed Stormwater Wetlands Up to 75%

Water Quality Swales > 10%
Extended Dry Detention Basins <10%
Gravel Wetlands Up to 75%
Proprietary Media Filters Varies

Proprietary media filters may be used for terminal treatment only if verified
for such use by the TARP or STEP process (see Volume 2 of Handbook).

Sand/Organic Filters Insuff. Data
Wet Basins 40 - 90%

Conveyance BMPs (pp. 60-82)
Water Quality Swales Insuff. Data
(vegetated, dry & wet)

Infiltration BMPs (pp. 83-106)

Exfiltrating Bioretention Areas Insuff. Data*
including rain gardens

Infiltration Basins 90%

Intiltration ‘Irenches Up to 90%

Leaching Catch Basins Insuff. Data

Subsurface Structures Insutft. Data

Other BMPs (vp. 107-132)
Dry Detention Basins <10%

Insuff. Data’

Insuff. Data
Insuff. Data
Insuff. Data
Insuff. Data

30 -50%

20 - 55%
10 -90%
15-50%
30 - 50%
Varies

20 - 40%
10 - 50%

10 - 90%

30 -50%

50 -60%
40 - 70%
Insuff. Data
Insutft. Data

5-50%

Insuff. Data
Insuff. Data
Insuff. Data
Insuff. Data
Insuff. Data

30 -90%

40 - 60%
20 - 90%
10 - 30%
40 - 60%
Varies

10 - 50%
30 -70%

20 -90%

30 -90%

60 - 70%
40 - 70%
Insuff Data
Insutt Data

10 - 30%

' Some studies have found sumped catch basins to be incapable of removing the pathogens that were examined.
* Kirk, 2002 (USGS Southeast Expressway study) found that oil/grit separators were most likely ineffective at

bacteria removal.

? The MA Stormwater Handbook also states: “If properly designed and installed, bioretention areas remove
phosphorus, nitrogen and bacteria to varying degrees.” (See Handbook Vol. 2, Ch. 2, p. 25)

4 See footnote 3.
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CALENDAR

Oct. 16, 2009. Science of Headwater Streams.
Sponsored by AMWS. Petersham. For details visit:
WWW.amws.org.

Oct. 24, 2009. Fundamentals for Conservation
Commissioners Units 7 & 8. Wellesley Hills. See pages
7 for details and page 8 for registration.

Oct. 24, 2009. MACC Fall Conference. Wellesley
Hills. See pages 6 for details and page 8 for registration.

Oct. 27, 2009. The Wonders of Wetlands (WOW!).
Sudbury. For details go to www.wetland.org

Oct. 28, 2009. WOW! Facilitator .
details go to www.wetland.org

Uxbridge. For

Oct. 29, 2009. The Planning of Wetlands (POW!)
Uxbridge. For details go to www.wetland.org

Nov. 7, 2009. Fundamentals for Conservation
Commissioners Units 7 & 8. Northampton. See pages
7 for details and page 8 for registration.

MACC is a Member of Earth Share of
New England and the Massachusetts
Environmental Collaborative.

Nov 7, 2009. MACC Fall Conference.  Northampton.
See pages 6 for details and page 8 for registration.

Nov. 13, 2009. Wetland Science: 5 Big Trends in a
Changing Environment. AMWS Annual Meeting.
Ashland. For details visit: www.amws.org.

Nov. 13, 2009. Fundamentals for Conservation
Commissioners Units 1 & 3. Belchertown. See pages 7
for details and page 8 for registration.

Nov. 14, 2009. Fundamentals for Conservation
Commissioners Units 2 & 4. Amherst. See pages 7 for
details and page 8 for registration.

Nov. 18, 2009. Wetlands Ecology and Conservation
Biology (MACC Science Core Day). Belmont. See page
7 for details and page 8 for registration.

Dec. 5, 2009. Fundamentals for Conservation
Commissioners Units 5 & 6. Amherst. See pages 7 for
details and page 8 for registration.



